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8-7 Adjusting Contract Time
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David Sadler
Construction/414-5203

Revisions to these specifications intended to clarify requirements
for contractors regarding allowable markups for subcontractors,
certifications for pass-through claims, and possible allowances for
time adjustments due to materials delays.

Specifications changes to clarify these points intended to be the
solution.

State Construction Office, Chief Engineer, and General Counsel’s
Office.

None, intended for all contracts.

None.

Implementation of these changes, if and when approved, will begin with the July
2000 lettings.
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MEMORANDUM

DATE: April 16, 2009
TO: Specification Review Distribution List
FROM: Rudy Powell, Jr., P.E., State Specifications Engineer

SUBJECT: Proposed Specification: 0040300, Alteration of Plans or Character of Work

In accordance with Specification Development Procedures, we are sending you a copy of
a proposed specification change.

This change was proposed by David Sadler to clarify requirements for contractors
regarding allowable markups for subcontractors.

Please share this proposal with others within your responsibility. Review comments are
due within four weeks and should be sent to Mail Station 75 or to my attention via e-mail at
ST986RP or rudy.powell@dot.state.fl.us. Comments received after May 15, 2009 may not be
considered. Your input is encouraged.

RP/dr
Attachment
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ALTERATION OF PLANS OR OF CHARACTER OF WORK.
(REV 1-27-09)

SUBARTICLE 4-3.1 (Pages 19 and 20) is deleted and the following substituted:

4-3.1 General: The Engineer reserves the right to make, at any time prior to or during the
progress of the work, such increases or decreases in quantities, whether a significant change or
not, and such alterations in the details of construction, whether a substantial change or not,
including but not limited to alterations in the grade or alignment of the road or structure or both,
as may be found necessary or desirable by the Engineer. Such increases, decreases or alterations
shall not constitute a breach of Contract, shall not invalidate the Contract, nor release the Surety
from any liability arising out of this Contract or the Surety bond. The Contractor agrees to
perform the work, as altered, the same as if it had been a part of the original Contract.

The term “significant change” applies only when:

(A) The Engineer determines that the character of the work as altered
differs materially in kind or nature from that involved or included in the original proposed
construction, or

(B) A major item of work, as defined in 1-3, is increased in excess of
125% or decreased below 75% of the original Contract quantity. The Department will apply any
price adjustment for an increase in quantity only to that portion in excess of 125% of the original
Contract item quantity, or in case of a decrease below 75% to the actual amount of work
performed, such allowance to be determined in accordance with 4-3.2, below.

In the instance of (A) above, the determination by the Engineer shall be
conclusive and shall not be subject to challenge by the Contractor in any forum, except upon the
Contractor establishing by clear and convincing proof that the determination by the Engineer was
without any reasonable and good-faith basis.

SUBARTICLE 4-3.2 (Pages 20 — 24) is deleted and the following substituted:

4-3.2 Increase, Decrease or Alteration in the Work: The Engineer reserves the right to
make alterations in the character of the work which involve a substantial change in the nature of
the design or in the type of construction or which materially increases or decreases the cost or
time of performance. Such alteration shall not constitute a breach of Contract, shall not invalidate
the Contract or release the Surety.

Netwithstanding-Even thoughthat the Contractor shall have no formal right
whatsoever to any extra compensation or time extension deemed due by the Contractor for any
cause unless and until the Contractor follows the procedures set forth in 5-12.2 for preservation,
presentation and resolution of the claim, the Contractor may at any time, after having otherwise
timely provided a notice of intent to claim or preliminary time extension request pursuant to 5-
12.2 and 8-7.3.2, submit to the Department a request for equitable adjustment of compensation or
time or other dispute resolution proposal requesting additional compensation and/or time. The
Contractor shall, in any request for equitable adjustment of compensation, time, or other dispute
reselution-proposal requesting additional compensation and/or time, certify under oath and in
writing, in accordance with the formalities required by Florida law, that the request is made in
good faith, that any supportive data provided are accurate and complete to the Contractor’s best
knowledge and belief, and that the amount of the request accurately reflects what the Contractor



0040300
All Jobs

in good faith believes to be the Department’s responsibility. Such certification must be made by
an officer or director of the Contractor with the authority to bind the Contractor. Any such
certified statements of entitlement and costs shall be subject to the audit provisions set forth in 5-
12.14. While the submittal or review of a duly certified request for equitable adjustment or other
dispute resolution proposal shall neither create, modify, nor activate any legal rights or
obligations as to the Contractor or the Department, the Department will review the content of any
duly certified request for equitable adjustment or other dispute resolution proposal, with any
further action or inaction by the Department thereafter being in its sole discretion. Any request
for equitable adjustment or other dispute resolution proposal that fails to fully comply with the
certification requirements will not be reviewed by the Department.

The monetary compensation provided for below constitutes full and complete
payment for such additional work and the Contractor shall have no right to any additional
monetary compensation for any direct or indirect costs or profit for this particular ary-such
additional work.-beyond-that-expresshyprovided-belew. The Contractor shall be entitled to a time
extension only to the extent that the performance of any portion of the additional work is a
controlling work item and the performance of such controlling work item actually extends
completion of the project due to no fault of the Contractor. All time related costs for actual
performance of such additional work are included in the compensation already provided below
and any time extension entitlement hereunder will be without additional monetary compensation.
The Contractor shall have no right to any monetary compensation or damages whatsoever for
any direct or indirect delay to a controlling work item arising out of or in any way related to the
circumstances leading up to or resulting from additional work (but not relating to the actual
performance of the additional work, which is paid for as otherwise provided herein), except only
as provided for under 5-12.6.2.1.

4-3.2.1 Allowable Costs for Extra Work: The Engineer may direct in writing
that extra work be done and, at the Engineer’s sole discretion, the Contractor will be paid
pursuant to an agreed Supplemental Agreement or in the following manner:

(a) Labor and Burden: The Contractor will receive payment for actual
costs of direct labor and burden for the additional or unforeseen work. Labor includes foremen
actually engaged in the work; and will not include project supervisory personnel nor necessary
on-site clerical staff, except when the additional or unforeseen work is a controlling work item
and the performance of such controlling work item actually extends completion of the project
due to no fault of the Contractor. Compensation for project supervisory personnel, but in no case
higher than a Project Manager’s position, shall only be for the pro-rata time such supervisory
personnel spent on the contract. In no case shall an officer or director of the Company, nor those
persons who own more than 1% of the Company, be considered as project supervisory personnel,
direct labor or foremen hereunder.

Payment for burden shall be limited solely to the following:

Table 4-3.2.1
Item Rate
FICA Rate established by Law
FUTA/SUTA Rate established by Law
Medical Insurance Actual
Holidays, Sick & Vacation Actual
benefits
Retirement benefits Actual
Rates based on the National Council on Compensation Insurance
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Workers Compensation basic rate tables adjusted by Contractor’s actual experience
modification factor in effect at the time of the additional work or
unforeseen work.

Per Diem Actual but not to exceed State of Florida’s rate

Insurance* Actual

*Compensation for Insurance is limited solely to General Liability Coverage and does not include any other insurance coverage
(such as, but not limited to, Umbrella Coverage, Automobile Insurance, etc.).

At the Pre-construction conference, certify to the Engineer the following:

(1) A listing of on-site clerical staff, supervisory personnel and
their pro-rated time assigned to the contract,

(2) Actual Rate for items listed in Table 4-3.2.1,

(3) Existence of employee benefit plan for Holiday, Sick and
Vacation benefits and a Retirement Plan, and,

(4) Payment of Per Diem is a company practice for instances when
compensation for Per Diem is requested.

Such certification must be made by an officer or director of the Contractor
with authority to bind the Contractor. Timely certification is a condition precedent to any right of
the Contractor to recover compensations for such costs, and failure to timely submit the
certification will constitute a full, complete, absolute and irrevocable waiver by the Contractor of
any right to recover such costs. Any subsequent changes shall be certified to the Engineer as part
of the cost proposal or seven calendar days in advance of performing such extra work.

(b) Materials and Supplies: For materials accepted by the Engineer and
used on the project, the Contractor will receive the actual cost of such materials incorporated into
the work, including Contractor paid transportation charges (exclusive of equipment as hereinafter
set forth). For supplies reasonably needed for performing the work, the Contractor will receive
the actual cost of such supplies.

(c) Equipment: For any machinery or special equipment (other than small
tools), including fuel and lubricant, the Contractor will receive 100% of the “Rental Rate Blue
Book” for the actual time that such equipment is in operation on the work, and 50% of the
“Rental Rate Blue Book” for the time the equipment is directed to standby and remain on the
project site, to be calculated as indicated below. The equipment rates will be based on the latest
edition (as of the date the work to be performed begins) of the “Rental Rate Blue Book for
Construction Equipment” or the “Rental Rate Blue Book for Older Construction Equipment,”
whichever is applicable, as published by Machinery Information Division of PRIMEDIA
Information, Inc. (version current at the time of bid), using all instructions and adjustments
contained therein and as modified below. On all projects, the Engineer will adjust the rates using
regional adjustments and Rate Adjustment Tables according to the instructions in the Blue Book.

Allowable Equipment Rates will be established as set out below:

(1) Allowable Hourly Equipment Rate = Monthly Rate/176
x Adjustment Factors x 100%.

(2) Allowable Hourly Operating Cost = Hourly Operating
Cost x 100%.

(3) Allowable Rate Per Hour = Allowable Hourly
Equipment Rate + Allowable Hourly Operating Cost.

(4) Standby Rate = Allowable Hourly Equipment Rate x
50%.
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The Monthly Rate is The Basic Machine Rate Plus Any
Attachments. Standby rates will apply when equipment is not in operation and is directed by the
Engineer to standby at the project site when needed again to complete work and the cost of
moving the equipment will exceed the accumulated standby cost. Standby rates will not apply on
any day the equipment operates for eight or more hours. Standby payment will be limited to only
that number of hours which, when added to the operating time for that day equals eight hours.
Standby payment will not be made on days that are not normally considered work days on the
project.

The Department will allow for the cost of transporting the
equipment to and from the location at which it will be used. If the equipment requires assembly
or disassembly for transport, the Department will pay for the time to perform this work at the rate
for standby equipment.

Equipment may include vehicles utilized only by Labor, as defined
above.

(d) Indirect Costs, Expenses, and Profit: Compensation for all indirect
costs, expenses, and profit of the Contractor, including but not limited to overhead of any kind,
whether jobsite, field office, division office, regional office, home office, or otherwise, is
expressly limited to the greater of either (1) or (2) below:

(1) Solely a mark-up of 17.5% on the payments in (a) through (c),
above.

(i) Bond: The Contractor will receive-compensationbe

reimbursed for any premium expended for acquiring a bond for such additional or unforeseen
work at the original Contract bond rate paid by the Contractor. No compensation for bond
premlum will be allowed for additional or unforeseen Work paid by the Department via initial

(if) The Contractor will be allowed a markup of 10% on the
first $50,000 and a markup of 5% on any amount over $50,000 on anyeach subcontract directly
related to the additional or unforeseen work. Any such subcontractor mark-up will be allowed
only by the prime Contractor and a first tier subcontractor, and the Contractor must elect the
markup for any eligible first tier subcontractor to do so.

(2) Solely the formula set forth below and only as applied solely as
to such number of calendar days of entitlement that are in excess of ten cumulative calendar days
as defined below.

Where A = Original Contract Amount
B = Original Contract Time
C=8%

D = Average Overhead Per Day

Cumulative Calendar Days is defined as the cumulative
total number of calendar days granted for time extension due to either added work that extended
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the duration of the project or to delay of a controlling work item caused solely by the
Department-is, or the cumulative total number of calendar days for which entitlement to a time
extension due to delay of a controlling work item caused solely by the Department is otherwise
ultimately determined in favor of the Contractor to be.

Further, in the event there are concurrent delays to one or
more controlling work items, one or more being caused by the Department and one or more
being caused by the Contractor, the Contractor shall be entitled to a time extension for each day
that a controlling work item is delayed by the Department but shall have no right to nor receive
any monetary compensation for any indirect costs for any days of concurrent delay. No
compensation, whatsoever, will be paid to the Contractor for any jobsite overhead and other
indirect impacts when the total number of calendar days granted for time extension due to delay
of a controlling work item caused solely by the Department-s, or the total number of calendar
days for which entitlement to a time extension due to delay of a controlling work item caused
solely by the Department is otherwise ultimately determined in favor of the Contractor to be,
equal to or less than ten calendar days and the Contractor also fully assumes all monetary risk of
any and all partial or single calendar day delay periods, due to delay of a controlling work item
caused solely by the Department, that when cumulatively totaled together are equal to or less
than ten calendar days and regardless of whether monetary compensation is otherwise provided
for hereunder for one or more calendar days of time extension entitlement for each calendar day
exceeding ten calendar days. All calculations under this provision shall exclude weather days;
and-days-granted-for-performing-additional-werk.

1 4-3.2.2 Subcontracted Work: For work performed by a
subcontractor, compensation for the additional or unforeseen work shall be solely limited
to as provided for in 4-3.2.1 with the exception a 17.5% markup is allowed to the
subcontractor(s) on the additional or unforeseen work and the Prime Contractor is
allowed the choice of (d)(1) or (d)(2) as shown above in 4-3.2.1 except that the Average
Overhead per day calculation is as follows:

AXC
2 Ds=——
B
3 Where As = Original Contract Amount minus original

Subcontract(s) amount*
B = Original Contract Time
C=8%

4. D; = Average Overhead Per Day adjusted for
5 deducted Subcontract(s) amount

*would only deduct original subcontract amount of subcontractor(s) performing
the work.

sabeemraeteir—pe#a#nedweneemy—ﬂhe subcontractor may receive relmbursement
cempensation-for any premium expended for acquiring a bond for the additional or unforeseen

work; provided, however, that such payment-reimbursement for additional subcontractor bond
will only be paid upon presentment to the Department of clear and convincing proof that the
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subcontractor is required by the Prime Contractor to provide has-actualhy-provided-and-paid-for

separate bond premiums for such additional or unforeseen work in such amount.

The Contractor shall require the subcontractor to provide a certification, in
accordance with 4-3.2.1(a), as part of the cost proposal and provide such to the Engineer. Such
certification must be made by an officer or director of the subcontractor with authority to bind
the subcontractor. Timely certification is a condition precedent to any right of the Contractor to
recover compensation for such subcontractor costs, and failure to timely submit the certification
will constitute a full, complete, absolute and irrevocable waiver by the Contractor of any right to
recover such subcontractor costs.



