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	STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION

JOINT RAIL PROJECT AGREEMENT (NON-FEDERAL)


	Financial Project No.:
	Fund:
	     
	FLAIR Approp.:
	     

	     
	Function:
	     
	FLAIR Obj.:
	     

	(item-segment-phase-sequence)
	
	
	Org. Code:
	     

	Contract No.:
	     
	
	
	Vendor No.:
	     

	
	Catalog of State Financial Assistance Number:
	     

	
	
	


JOINT RAIL PROJECT AGREEMENT (NON-FEDERAL) BETWEEN

THE FLORIDA DEPARTMENT OF TRANSPORTATION 

AND

	     


	THIS AGREEMENT, made and entered into this
	     
	day of
	     
	,
	     
	, by and

	between the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION, an agency of the State of Florida

	hereinafter referred to as the Department, and
	     

	hereinafter referred to as the Railroad.


W I T N E S S E T H :

WHEREAS, the Railroad has the authority to enter into this Agreement and to undertake the project hereinafter described, and the Department has been granted the authority to function adequately in all areas of appropriate jurisdiction including the implementation of an integrated and balanced transportation system and is authorized under Section 341.303(2), Florida Statutes, to enter into this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants, promises, and representations herein, the parties agree as follows:

1.00 Purpose of Agreement: The purpose of this Agreement is to provide state financial assistance to the Railroad for
     
and as further described in Exhibits “A” and “B” attached and made a part hereof, hereinafter referred to as the project, and state the terms and conditions upon which such assistance will be provided and the understandings as to the manner in which the project will be undertaken and completed.

2.00 Accomplishment of the Project:  The Railroad shall commence, and complete the project as described in Exhibit "A", with all practical dispatch, in a sound, economical, and efficient manner, and in accordance with the provisions herein, and all applicable federal, state, and local laws. Time is of the essence as to each and every obligation under this Agreement. The Railroad shall initiate and prosecute to completion all proceedings necessary to enable the Railroad to provide the necessary funds for completion of the project.
	3.00 Project Cost: The total estimated cost of the project is $
	     
	, based upon the costs


summarized in Exhibit "B". The Railroad agrees to bear all costs in excess of the total estimated cost of the project and any deficits involved.
4.00 Department Participation: The Department agrees to participate, including contingencies, in the project in a 
	maximum amount of $
	     
	, not to exceed
	     
	% of the total project cost.


5.00 Project Cost Eligibility: Project costs eligible for Department participation will be allowed only from the effective date of this Agreement. It is understood that Department participation in eligible project costs is subject to:

(1) Legislative approval of the Department's appropriation request in the work program year that the project is scheduled to be committed;

(2) Availability of funds as stated in paragraph 21.00 of this Agreement;

(3) Approval of all plans, specifications, contracts, or other obligating documents and all other terms of this Agreement;

(4) Department approval of the project scope and budget (Exhibits “A” & “B”) at the time appropriation authority becomes available.

6.00 Accounting Records and State Audit:  The administration of resources awarded by the Department to the Railroad may be subject to audits and/or monitoring by the Department, as described in this section. 

In addition to reviews of audits conducted in accordance with Section 215.97, Florida Statutes, monitoring procedures may include, but not be limited to, on-site visits by Department staff, limited scope audits and/or other procedures. By entering into this Agreement, the Railroad agrees to comply and cooperate fully with any monitoring procedures/processes deemed appropriate by the Department. In the event the Department determines that a limited scope audit of the Railroad is appropriate, the Railroad agrees to comply with any additional instructions provided by the Department to the Railroad regarding such audit. The Railroad further agrees to comply and cooperate with any inspections, review, investigations, or audits deemed necessary by the Chief Financial Officer or Auditor General of the State of Florida.

The Railroad shall permit, and shall require its contractors to permit, the Department's authorized representatives to inspect all work, materials, payrolls, and records; and to audit the books, records, and accounts pertaining to the financing and development of the project.
The Railroad is to have audits done annually using the following criteria:

(1) In the event that the Railroad expends a total amount of state financial assistance equal to or in excess of $500,000 in any fiscal year of the Railroad, the Railroad must have a state single or project-specific audit for such fiscal year in accordance with Section 215.97, Florida Statutes; applicable rules of the Executive Office of the Governor and the Chief Financial Officer of the State of Florida, and Chapter 10.650 (non-profit and for-profit organizations), Rules of the Auditor General. Exhibit “B” to this Agreement indicates state financial assistance awarded through the Department by this Agreement. In determining the state financial assistance expended in its fiscal year, the Railroad shall consider all sources of state financial assistance, including state financial assistance received from the Department, other state agencies, and other nonstate entities. State financial assistance does not include federal direct or pass-through awards and resources received by a nonstate entity for federal program matching requirements.

(2) In connection with the audit requirements addressed in the above paragraph, the Railroad shall ensure that the audit complies with the requirements of Section 215.97(7), Florida Statutes. This includes submission of a financial reporting package as defined by Section 215.97(2)(d), Florida Statutes, and Chapter 10.650 (nonprofit and for-profit organizations), Rules of the Auditor General.

(3) If the Railroad expends less than $500,000 in state financial assistance in its fiscal year, an audit conducted in accordance with the provisions of Section 215.97, Florida Statutes, is not required. In the event that the Railroad expends less than $500,000 in state financial assistance in its fiscal year and elects to have an audit conducted in accordance with the provisions of Section 215.97, Florida Statutes, the cost of the audit must be paid from the Railroad’s resources, i.e. the cost of such an audit must be paid from the Railroad’s resources obtained from other than state entities.

(4) State awards are to be identified using the Catalog of State Financial Assistance (CSFA) title and number, award number and year, and the Department’s name.

The Railroad shall follow up and take corrective action on audit findings. Preparation of a summary schedule of prior year audit findings, including corrective action and current status of the audit findings is required. Current year audit findings require corrective action and status of findings.

Records related to unresolved audit findings, appeals, or litigation shall be retained until the action is completed or the dispute is resolved. Access to project records and audit work papers shall be given to the Department, the Department of Financial Services, and the Auditor General. This section does not limit the authority of the Department to conduct or arrange for the conduct of additional audits or evaluations of state financial assistance or limit the authority of any other state official.

Copies of financial reporting packages required in this section shall be submitted by or on behalf of the Railroad directly to:

1) The Department at the following address:

Florida Department of Transportation

Rail Office

605 Suwannee St., MS-25

Tallahassee, Florida 32399-0450

2) The Auditor General’s Office at the following address:

Auditor General’s Office

Room 401, Pepper Building

111 West Madison Street

Tallahassee, Florida 32399-1450

Copies of reports required in this section shall be submitted by or on behalf of the Railroad directly to:

1) The Department at the following address:

Florida Department of Transportation

Rail Office

605 Suwannee St., MS-25

Tallahassee, Florida 32399-0450

Any reports or other information required to be submitted to the Department pursuant to this Agreement shall be submitted timely in accordance with Chapter 10.650 (nonprofit and for-profit organization), Rules of the Auditor General, as applicable.

The Railroad, when submitting financial reporting packages to the Department for audits done in accordance with Chapter 10.650 (nonprofit and for-profit organization), Rules of the Auditor General, should indicate the date that the reporting package was delivered to the Railroad in correspondence accompanying the reporting package.

The Railroad shall retain sufficient records demonstrating its compliance with the terms of this Agreement for a period of at least five years from the date the audit report is issued, and shall allow the Department, or its designee, Chief Financial Officer, or Auditor General of the State of Florida access to such records upon request. The Railroad shall ensure that audit working papers are made available to the Department, or its designee, Chief Financial Officer, or Auditor General of the State of Florida upon request for a period of at least five years from the date the audit report is issued, unless extended in writing by the Department.

7.00 Insurance: Execution of this Agreement constitutes a certification that the Railroad has and will maintain the ability to repair or replace any project equipment or facilities in the event of loss or damage due to any accident or casualty for the useful life of such equipment or facilities. In the event of the loss of such equipment or facilities, the Railroad shall either replace the equipment or facilities or reimburse the Department to the extent of its interest in the lost equipment or facility.

8.00 Requisitions and Payments: In order to obtain any Department funds, the Railroad shall file with the Department of Transportation, Central Public Transportation Office, Tallahassee, Florida, 32399-0450, its requisition on a form or forms prescribed by the Department to justify and support the payment requisitions.
Invoices for fees or other compensation for services or expenses shall be submitted in detail sufficient for a proper preaudit and postaudit thereof.

Payment will begin in the year the project or project phase is scheduled in the work program as of the date of the Agreement. Lump sum payments will be made for percentage of total work completed as of the date the invoice is submitted with the final payment due upon receipt of a final invoice.
If any real property is acquired, the Railroad will submit to the Department:
(1) the date the Railroad acquired the real property,

(2) a statement by the Railroad certifying that the Railroad has acquired said real property, and amount of consideration paid for the real property, and
(3) a statement by the Railroad certifying that the appraisal and acquisition of the real property together with any attendant relocation of occupants was accomplished in compliance with all federal laws, rules, and procedures required by any federal oversight agency, and with all applicable state laws, rules, and procedures.

Subject to other provisions hereof, the Department will honor such requisitions in amounts and at times deemed by the Department to be proper to ensure the carrying out of the project and payment of the eligible costs. However, notwithstanding any other provision of this Agreement, the Department may elect by notice in writing not to make a payment on the project if:

(1) The Railroad shall have made misrepresentation of a material nature in its application, or any supplement thereto or amendment thereof, or in or with respect to any document or data furnished therewith or pursuant hereto;

(2) There is then pending litigation with respect to the performance by the Railroad of any of its duties or obligations which may jeopardize or adversely affect the project, the Agreement, or payments to the project;

(3) The Railroad shall have taken any action pertaining to the project which, under this Agreement, requires the approval of the Department or has made related expenditures or incurred related obligations without having been advised by the Department that same are approved;

(4) There has been any violation of the conflict of interest provisions contained herein; or

(5) The Railroad has been determined by the Department to be in default under any of the provisions of the Agreement.

In determining the amount of the payment, the Department will exclude all projects costs incurred by the Railroad prior to the effective date of this Agreement, costs which are not provided for in the latest approved budget for the project, and costs attributable to goods or services received under a contract or other arrangements which have not been approved in writing by the Department.

If, after project completion, any claim is made by the Department resulting from an audit or for work performed pursuant to this Agreement, the Department may offset such amount from payments due the Railroad under any other funding agreements if, upon demand, payment of the amount is not made within sixty (60) days to the Department. Offsetting amounts by the Department shall not be considered a breach of this Agreement.
9.00 Termination or Suspension of Project: If the Railroad abandons or, before completion, permanently discontinues the project; or if, by reason of any of the events or conditions herein, or for any other reason, the commencement, prosecution, or timely completion of the project by the Railroad is rendered improbable, infeasible, impossible, or illegal, the Department will, by written notice to the Railroad, suspend any or all of its obligations under this Agreement until such time as the event or condition resulting in such suspension has ceased or been corrected, or the Department may terminate any or all of its obligations under this Agreement.

Upon receipt of any final termination or suspension notice, the Railroad shall proceed promptly to carry out the actions required which may include any or all of the following:
(1) necessary action to terminate or suspend, as the case may be, project activities and contracts and such other action as may be required or desirable to keep to the minimum the costs upon the basis of which the financing is to be computed; 
(2) furnish a statement of the project activities and contracts, and other undertakings the cost of which are otherwise includable as project costs; and 
(3) remit to the Department such portion of the financing and any advance payment previously received as is determined by the Department to be due under the provisions of the Agreement. The termination or suspension shall be carried out in conformity with the latest schedule, plan, and budget as approved by the Department or upon the basis of terms and conditions imposed by the Department upon the failure of the Railroad to furnish the schedule, plan, and budget within a reasonable time. The approval of a remittance by the Railroad or the closing out of federal financial participation in the project shall not constitute a waiver of any claim which the Department may otherwise have arising out of this Agreement.
The Department reserves the right to unilaterally cancel this Agreement for refusal by the Railroad to allow public access to all documents, papers, letters, or other material subject to the provisions of Chapter 119, Florida Statutes, and made or received in conjunction with this Agreement.
10.00 Third Party Agreements: Except as otherwise authorized in writing by the Department, the Railroad shall not execute any contract or obligate itself in any manner requiring the disbursement of Department joint project funds, including consultant, construction, or purchase of commodities contracts or amendments thereto, with any third party with respect to the project without the written approval of the Department. Failure to obtain such approval shall be sufficient cause for nonpayment by the Department. The Department specifically reserves unto itself the right to review the qualifications of any consultant or contractor and to approve or disapprove the employment of the same. The Department shall not be obligated or liable to any person or entity not a party to this Agreement.

11.00 Disadvantaged Business Enterprise Policy and Obligation: It is the policy of the Department that disadvantaged business enterprises as defined in 49 CFR Part 26, shall have the maximum opportunity to participate in the performance of contracts financed in whole or in part with Department funds under this Agreement. The Railroad agrees to ensure that disadvantaged business enterprises have the maximum opportunity to participate in the performance of contracts under this Agreement.

12.00 Non-Discrimination: The Railroad shall not discriminate on the basis of race, age, color, national origin, or sex in the award and performance of this Agreement. The Railroad shall insert the foregoing provision in all subcontracts. When the project involves installation, construction, demolition, removal, site improvement, or similar work, the Railroad shall post, in conspicuous places available to employees and applicants for employment, the non-discrimination clause.

An entity or affiliate who has been placed on the discriminatory vendor list may not submit a bid on a contract to provide any goods or services to a public entity, may not submit a bid on a contract with a public entity for the construction or repair of a public building or public work, may not submit bids on leases of real property to a public entity, may not be awarded or perform work as a contractor, supplier, subcontractor, or consultant under a contract with any public entity, and may not transact business with any public entity.
13.00 Prohibited Interests: Neither the Railroad nor any of its contractors or subcontractors shall enter into any contract, subcontract, or arrangement in connection with the project or any property included or planned to be included in the project, in which any member, officer, or employee of the Railroad during his tenure and for two years thereafter acquires any interest, direct or indirect, unless such interest is fully disclosed to the Railroad and the Department, and such interest does not prevent the individual or entity from objectively performing the work under this Agreement without bias and any appearance of a conflict of interest. 
14.00 When Rights and Remedies Not Waived: In no event shall the making by the Department of any payment to the Railroad constitute or be construed as a waiver by the Department of any breach of covenant or any default which may then exist, on the part of the Railroad, and the making of such payment by the Department while any such breach or default shall exist shall in no way impair or prejudice any right or remedy available to the Department with

respect to such breach or default.
15.00 How Agreement Is Affected by Provisions Being Held Invalid: If any provision of this Agreement is held invalid, the remainder of this Agreement shall not be affected. In such an instance the remainder would then continue to conform to the terms and requirements of applicable law.

16.00 Bonus or Commission: By execution of the Agreement the Railroad represents that it has not paid and, also, agrees not to pay, any bonus or commission for the purpose of obtaining an approval of its application for the funding hereunder.

17.00 Project Facilities and Equipment: The Railroad agrees that the project facilities and equipment will be used by the Railroad to provide or support public transportation for the period of the useful life of such facilities and equipment as determined in accordance with general accounting principles and approved by the Department. The Railroad further agrees to maintain the project facilities and equipment in good working order for the useful life of said facilities or equipment.

If the Railroad disposes of any project facility or equipment during its useful life for any purpose except its replacement with like facility or equipment for public transportation use, the Railroad agrees to remit to the Department a proportional amount of the proceeds from the disposal of the facility or equipment. Said proportional amount shall be determined on the basis of the ratio of the Department financing of the facility or equipment as provided in this Agreement.

18.00 Contractual Indemnity: To the extent provided by law, the Railroad shall indemnify, defend, and hold harmless the Department and all of its officers, agents, and employees from any claim, loss, damage, cost, charge, or expense arising out of any act, error, omission, or negligent act by the Railroad, its agents, or employees, during the performance of the Agreement, except that neither the Railroad, its agents, or its employees will be liable under this paragraph for any claim, loss, damage, cost, charge, or expense arising out of any act, error, omission, or negligent act by the Department or any of its officers, agents, or employees during the performance of the Agreement.

When the Department receives a notice of claim for damages that may have been caused by the Railroad in the performance of services required under this Agreement, the Department will immediately forward the claim to the Railroad. The Railroad and the Department will evaluate the claim and report their findings to each other within fourteen (14) working days and will jointly discuss options in defending the claim. After reviewing the claim, the Department will determine whether to require the participation of the Railroad in the defense of the claim or to require that the Railroad defend the Department in such claim as described in this section. The Department's failure to promptly notify the Railroad of a claim shall not act as a waiver of any right herein to require the participation in or defense of the claim by Railroad. The Department and the Railroad will each pay its own expenses for the evaluation, settlement negotiations, and trial, if any. However, if only one party participates in the defense of the claim at trial, that party is responsible for all expenses at trial.

19.00 Plans and Specifications: In the event that this Agreement involves the purchase of capital equipment or the constructing and equipping of facilities, the Railroad shall submit to the Department for approval all appropriate plans and specifications covering the project. The Department will review all plans and specifications and will issue to the Railroad written approval with any approved portions of the project and comments or recommendations concerning any

remainder of the project deemed appropriate. After resolution of these comments and recommendations to the Department's satisfaction, the Department will issue to the Railroad written approval with said remainder of the project. Failure to obtain this written approval shall be sufficient cause for nonpayment by the Department.
20.00 Project Completion, Railroad Certification: The Railroad will certify in writing on or attached to the final invoice, that the project was completed in accordance with applicable plans and specifications, is in place on the Railroad facility, that adequate title is in the Railroad, and that the project is accepted by the Railroad as suitable for the intended purpose.

21.00 Appropriation of Funds: The State of Florida's performance and obligation to pay under this Agreement is contingent upon an annual appropriation by the Legislature. In the event this Agreement is in excess of $25,000 and has a term for a period of more than one year, the provisions of Section 339.135(6)(a), Florida Statutes, are hereby incorporated: "The Department, during any fiscal year, shall not expend money, incur any liability, or enter into any contract which, by its terms involves the expenditure of money in excess of the amounts budgeted as available for expenditure during such fiscal year. Any contract, verbal or written, made in violation of this subsection is null and void, and no money may be paid on such contract. The Department shall require a statement from the comptroller of the Department that funds are available prior to entering into any such contract or other binding commitment of funds. Nothing herein contained shall prevent the making of contracts for periods exceeding one year, but any contract so made shall be executory only for the value of the services to be rendered or agreed to be paid for in succeeding fiscal years."

	22.00 Expiration of Agreement:  The Railroad agrees to complete the project on or before
	     
	.  If  


the Railroad does not complete the project within this time period, this Agreement will expire unless an extension of the time period is requested in writing by the Railroad and granted in writing prior to the above date by the State Public Transportation and Modal Administrator. Expiration of this Agreement will be considered termination of the project. Any work performed after the expiration of this Agreement will not be paid by the Department. The Railroad agrees to complete such work at its own expense.

23.00 Final Invoice: The Railroad must submit the final invoice on this project to the Department within 180 days after the expiration or termination of this Agreement. Invoices submitted after the 180 day time period will not be paid.

24.00 Agreement Format: All words used herein in the singular form shall extend to and include the plural. All words used in the plural form shall extend to and include the singular. All words used in any gender shall extend to and include all genders.

25.00 Execution of Agreement: This Agreement may be simultaneously executed in a minimum of two counterparts, each of which so executed shall be deemed to be an original, and such counterparts together shall constitute one in the same instrument.

26.00 Restrictions on Lobbying: No funds received pursuant to this contract may be expended for lobbying the Legislature, the judicial branch, or a state agency.

27.00 Vendors Rights: Vendors (in this document identified as Railroad) providing goods and services to the Department should be aware of the following time frames. Upon receipt, the Department has 30 working days to inspect and approve the goods and services. The Department has 20 days to deliver a request for payment (voucher) to the Department of Financial Services. The 20 days are measured from the latter of the date the invoice is received or the goods or services are received, inspected, and approved.

If a payment is not available within 40 days after receipt of the invoice and receipt, inspections and approval of goods and services, a separate interest penalty in accordance with Section 215.422(3)(b), Florida Statutes, will be due and payable, in addition to the invoice amount to the Railroad. Invoices which have to be returned to a Railroad because of preparation errors will result in a delay in the payment. The invoice payment requirements do not start until a properly completed invoice is provided to the Department.

A Vendor Ombudsman has been established within the Department of Financial Services. The duties of this individual include acting as an advocate for vendors who may be experiencing problems in obtaining timely payment(s) from the Department. The Vendor Ombudsman may be contacted by calling the Department of Financial Services Hotline, 1-800-848-3792.
	Financial Project No.
	     

	Contract No.
	     

	Agreement Date
	     

	
	


IN WITNESS WHEREOF, the parties hereto have caused these presents be executed, the day and year first above written.
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	See attached Encumbrance Form for date of Funding Approval by Comptroller

	NAME OF RAILROAD
	
	

	
	
	

	AUTHORIZED SIGNATURE
	
	LEGAL REVIEW
DEPARTMENT OF TRANSPORTATION

	     
	
	

	PRINTED NAME
	
	DEPARTMENT OF TRANSPORTATION

	     
	
	     

	TITLE
	
	TITLE


