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EXECUTIVE SUMMARY

The Office of Inspector General (OIG) initiated a review of the Port of Miami Tunnel and
Access Improvement Project (POMT). Contract E6F67, is a Public-Private Partnership
between the Florida Department of Transportation (department) and MAT
Concessionaire, LLC (Concessionaire). Contract E6F67 is a $2.6 billion concession
arrangement that allows the department to program project funds over multiple fiscal
years.

In the course of conducting project research to develop an assessment of engagement
risks, audit staff identified a number of periodic and ongoing oversight and monitoring
processes related to the primary concession agreement, contract E6F67. Upon close
inspection, it became apparent the design and construction aspects of the POMT
project have been reviewed, monitored and/or evaluated by multiple entities since the
execution of the concession agreement. In addition, District Six has been actively
addressing any issues identified through the various reviews, detailing their corrective
actions. A summary of these oversight and monitoring activities, as well as the
corrective actions taken by District Six, are detailed in Appendix B.

Effective oversight and monitoring activities help to mitigate the risks inherent in
complex construction projects. As a result of the presence of significant activities
related to the concession agreement, and to reduce inefficient duplication of effort, we
focused the engagement on the supporting consultant contracts providing construction
engineering and inspection services (CEIl), design review, and construction project
management services to the department.

Our review identified two minor instances of non-compliance related to District Six’s
timeliness in approving consultant final invoices in the department’s Consultant Invoice
Transmittal System (CITS). These instances of non-compliance are not considered
material to the project and are noted as general observations rather than audit findings.
Additionally, our review indicated District Six staff adequately monitored project
documentation and consultant activities during the audit period.
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BACKGROUND AND INTRODUCTION

The POMT project was procured in 2009 as the department’s first Public-Private
Partnership. This $2.6 billion concession arrangement allows the department to
program project funds over multiple fiscal years, thus ensuring this multi-billion dollar
project can be pursued without substantially impacting the department’s established
work program. This innovative procurement method also reduces the up-front risk for
the department by placing responsibility for the design, construction, financing,
operations and maintenance with the Concessionaire. The 35-year term of the
agreement encourages the Concessionaire to ensure the design and construction
elements will be of sufficient quality to remain fully functional well beyond the date the
infrastructure is handed back to the department. The primary components of the project
are as follows:

e Widening of the MacArthur Causeway Bridge;

e Tunnel connections between Watson Island and Dodge Island (Port of Miami);
and

e Connections to the Port of Miami roadway system.
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Figure 1: Map of the Project

The objective of this project is to create an alternate route for port-related traffic in an
effort to divert it away from the downtown streets, thereby improving the flow of traffic
and the overall safety of the traveling public.

Advisory Report No. 13C-2002 e Page 3 of 19



Office of Inspector General
Florida Department of Transportation

After substantial completion of the construction activities, projected for May 2014, the
project will enter the operations and maintenance phase until the end of the concession
term in October 2044. Upon completion of the concession term, the Concessionaire will
transfer all operations and maintenance components to the department pursuant to the
provisions of the concession agreement.

The Concessionaire, MAT, LLC, is a partnership between Meridiam Infrastructure and
Bouygues Travaux Publics (BTP), each holding an equity stake in the project. Non-
equity partners are Bouygues Civil Works Florida (BCWF) and Transfield
Services/VMS, Inc. (VMS). Under the terms of a design and construct contract with
MAT, BCWEF serves as the design-build contractor for both tunnel and non-tunnel
components of the project. Through a sub-consulting contract with BCWF, Jacobs
Engineering serves as the Engineer of Record.

The total project cost is projected at $2.65 billion. This cost includes initial design and
construction, as well as operations and maintenance costs through the end of the
concession term. Though the project is financed by a combination of local, state and
federal funds, up-front costs for design and construction will be borne by the
Concessionaire. As noted, the structure of the POMT concession agreement places
substantial project risk with MAT. During the construction phase, MAT expenses will be
funded through multiple financial instruments:

e senior bank debt - $341.5 million;

e a subordinated Transportation Infrastructure Finance and Innovation Act (TIFIA)
loan - $341 million;

e equity sponsor funds - $82.3 million; and

e department construction milestone payments - $100 million.

Of the projected $2.65 billion in total project costs, design and construction account for
approximately $663 million. The department is providing 50% of the funds to cover
these capital costs and the City of Miami and Miami/Dade County are funding the
remaining 50%. In addition, the department has provided funds to cover the costs
associated with project development and environmental study, preliminary engineering,
consultant services, construction engineering and inspection services, maintenance
activities and acquisition of right of way.
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Figure 2: General Organization of the Project

The department has contracted with consultants to provide technical review expertise,
CEl services and consultant construction project management services, as well as
environmental and legal services. In addition, the department has procured a
consultant to assist the Port of Miami in reviewing design plans related to the
construction of non-tunnel roadway elements on Dodge Island. The following is a list of
contracts the department executed to provide the various services described.

Contract C8W61, between the department and P.B. Americas, Inc. (PB), was
executed on December 17, 2009 for CEIl services on the POMT.

Contract C8792, between the department and PB, is for professional engineering
consulting services on the POMT project. Known as the “Owner’s
Representative Contract,” P.B. Americas was initially retained to provide
conceptual project design work in advance of the procurement of the
Concessionaire. PB continues to provide design review expertise to the
department through this agreement. The design team associated with this
agreement is separate and distinct from the CEI team associated with Contract
C8we6l1.

Contract C8286 is a district general consultant engineering services agreement
between the department and Consult-tech Enterprises, Inc., for consultant
construction project management services. The contract provides for a single
consultant construction project manager to assist the department by performing
guality assurance reviews on the CEIl work, evaluating project submittals,
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responding to FHWA compliance reviews and representing the department
during project progress meetings.

e Contract C9015 is a district general consultant engineering services agreement
between the department and URS Corporation Southern for plans review
services on behalf of the Port of Miami. These design review services are
specifically related to the construction of the non-tunnel roadway elements on
Dodge Island.

After completion of the construction phase, the project will move into the operations and
maintenance phase. At this time, the department will begin making availability
payments to the Concessionaire, which will serve as the Concessionaire’s primary
means of repaying the accumulated project debt. Payments will continue through the
end of the concession term and will be based upon actual availability of the tunnel and
roadway infrastructure. During this phase, VMS will perform all operations and
maintenance activities on behalf of the Concessionaire. At the conclusion of the
concession agreement, scheduled for October 15, 2044, the tunnel will be handed back
to the department.
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PURPOSE, SCOPE AND METHODOLOGY

Sections 20.055 and 20.23, F.S., require the OIG to conduct audits, examinations,
investigations and management reviews related to programs and operations of the
department. This review was performed as part of the OIG’s mission to promote
integrity, accountability and process improvement in the department by providing
objective fact-based assessments.

The purpose of this engagement was to review the POMT project to evaluate the
compliance requirements of Contracts E6F67, CBW61, C8792, C8286 and C9015 to
ensure the fair and equitable value for work performed and services rendered, and
timely submission and completion of contract deliverables.

The scope of the review is contracts E6F67, CBW61, C8792, C8286 and C9015 for the
period October 2009 through October 2012.

The methodology consisted of:

e reviewing contracts E6F67, C8BW61, C8792, C8286 and C9015;

e collecting project research materials from District Six personnel;

e interviewing District Six personnel and consultant construction project
management;

e selecting and testing a sample of invoices for contracts C8W61, C8792, C8286
and C9015 to determine compliance with invoice processing policies and
procedures;

e verifying a sample of deliverables for contracts C8W61, C8792, C8286 and
C9015; and

e reviewing District Six oversight and monitoring documentation and prior audit
reports.
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RESULTS OF REVIEW

The assessment of project risk conducted during the research phase of this
engagement identified sufficient oversight and monitoring of the POMT design and
construction activities associated with the primary concession agreement, contract
E6F67. Appendix B provides a detailed summary of the oversight and monitoring
activities reviewed. Consequently, the focus of the engagement was refined to a review
of the four consultant agreements procured by the department for technical design
review expertise, CEI services and construction project management services. The
audit objectives involved a verification of fair and equitable value for work performed
and services rendered through invoice transaction testing, as well as confirmation of
complete and timely submission of deliverables for each respective contract. In
addition, the district’'s monitoring of contract documentation and deliverables was
evaluated.

Contract and project-related documentation associated with contracts C8W61, C8792,
C8286 and C9015 was obtained through the department’s Enterprise Information Portal
and directly from District Six department personnel. Applicable regulations, policies and
procedures were compiled and documented by audit staff. Audit tests were performed
to determine compliance with these criteria. In addition, audit staff conducted a site visit
to District Six on April 30, 2013. This visit allowed the auditors to meet with project
management to gain a better understanding of the project timeline and progress to date.
While on-site, interviews were conducted with District Six project management to
determine compliance with deliverables.

To verify the receipt of fair and equitable value for the work performed and services
rendered, a sample of invoice transactions was tested for each contract. Testing
involved verification of appropriate supporting documentation accompanying each
invoice, confirmation that services provided were within the approved contract scope
and budget and any payments due to subcontractors were adequately supported with
timesheets and vendor invoices. Testing also involved verification of district review and
approval of each invoice before final submission for payment.

A sample of invoices was reviewed for each supporting consultant contract to determine
if services were provided during the agreement period, costs were adequately
supported and were within the project scope of services. In addition, information was
obtained from the contract manager related to the consultant’s performance of services,
invoicing practices and compliance with required submittals.

Of the 30 invoices tested, we found two minor instances in which the district was non-
compliant with statutory requirements for the timely approval of consultant invoices.
The invoices were associated with contracts CBW61 and C9015. In each case, the
invoices were approved seven (7) working days after receipt. Section 215.422, Florida
Statutes, requires that invoices are approved by the department within five (5) working
days of receipt of the invoice or the associated goods and services, whichever is later.
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The contracts contain this provision as well. These instances of non-compliance are not
considered to be material to the engagement.

With the exception of these noted observations, the review indicated billings associated
with contracts C8W61, C8792, C8286 and C9015 were adequately supported.
Additionally, our review indicated District Six staff adequately monitored project
documentation and consultant activities during the audit period.
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APPENDIX A — Management Response

An email was received from Jacqueline Sequeira, Program Manager, Port of Miami
Tunnel-Miami Intermodal Center on March 7, 2014, stating, “we concur with the
observations/findings and will definitely take steps to assure compliance with all
requirements.”
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APPENDIX B — Project Oversight and Monitoring — Contract E6F67

Due to the scale, complexity and resources involved in the POMT project, the
concession agreement contains numerous provisions to ensure adequate monitoring of
project activities. In addition, our research revealed a number of prior
reviews/examinations of the POMT project since contract execution to ensure
compliance with contract provisions, applicable state and federal guidelines, and
department policies and procedures.

FDOT District Six

Federal Contract FDOT

Highway Compliance Office Statewide
Administration Compliance

(FHWA) Office

Comprehensive Contract Compliance Review
Scheduled for Summer 2013

District Six
Equal Employment Opportunity
Contract Compliance
Quiality Assurance Review

POMT
Civil Rights Compliance Review
FY 2012-2013

URS Corporation PB Americas

Southern Design reviews on Semi-annual CEIC
ontract
behalf of the > ~4——Quality Assuranci
Port of Miami

Reviews

Operational Audit 2013-066
FDOT

. . ) uality Control Audits
Public-Private Partnerships, et.al Q Y

Florida PB Americas
Auditor (Owners
General Representative)

Figure 3: Overview of Project Oversight Activities

The following reviews/examinations have been conducted since the execution of the
concession agreement:

» POMT — FY 2012 Division Contract Compliance Review (FHWA)
In July 2012, the FHWA initiated a review of the POMT project with the intent
of assessing the following:

prompt payment of subcontractors;
appropriate contract insertions;
payroll oversight; and

verification of commercially useful function (CFU) of Disadvantage
Business Enterprise Programs (DBES).

The POMT Civil Rights Compliance Review Report was released on February
7, 2013, and contained multiple findings and comments regarding compliance
with federal DBE requirements (Title 49, Code of Federal Regulations
(C.F.R.)), as follows:
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The department should conduct a full compliance review of the
Prime and its subcontractors to ensure compliance with 23 CFR
230. Per 23 CFR 230.405(2), FHWA requests that copies of the
review report(s) be provided to the Division before close of FFY
2013;
= District Six Response:
The department has scheduled a compliance review to be
conducted during the summer of 2013. The reports will be
provided to the FHWA Florida Division as requested.

As part of the compliance review, the department should collect
from the contractors any EEOC/FEPA charges and related
documents. This practice has a number of practical uses; it alerts
the department to potential discrimination issues among its sub-
recipients, it avoids contradictory findings from multiple oversight
entities, it assists with targeting corrective action, and it helps
FDOT/FHWA in deciding when to notify OFCCP of likely review
candidates;
= District Six Response:
This is a standard practice on all Compliance Reviews
conducted in District Six. The department will continue this
effort in all Compliance Reviews to come.

The department should ensure that all contracts and subcontracts

contain the required DBE Assurance language at 49 CFR 26.13(b);

= District Six Response:
The Port of Miami Tunnel Concession Agreement, Appendix 25,
contains the requirement for the Concessionaire to include the
49 CFR 26.13(b) language in all of its subcontracts. A letter is
being drafted to the Concessionaire requesting confirmation that
the required language is in all of its subcontracts and, if it's not,
the deficient subcontracts will be amended. PB will perform
spot checks to verify compliance.

The department should ensure that CBA hiring rules do not prevent

diverse recruitment. At a minimum, employees must be

encouraged to refer females and applicants for employment;

= District Six Response:
The department does collect and review all Collective
Bargaining Agreements for content and compliance with the
provisions of FHWA-1273 and have not found any instances of
conflicts with its recruitment requirements. EEO meetings are
held no less than every six months and the minutes of said
meetings are provided to the department. During these
meetings recruitment of females and minorities are discussed.
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Ideally the department should develop a system of checking prompt

payment, not just for DBEs but for all subcontractors. Failing that,

the department should at least remind the Prime of prompt payment

responsibilities and require the Prime to reiterate the requirement

with all of its subcontractors;

= District Six Response:
Concessionaire confirmation of payment to all subcontractors is
documented via FDOT form 700-010-38 in accordance with the
Contract, Volume Il, Division I, Section 9-5.6 and Chapter 6 of
the FDOT Construction Project Administration Manual. On
standard FDOT contracts, certification is required on all monthly
basis for the progress payments. For this P3 Concession
Agreement, only five widely spaced Milestone Payments are
scheduled over the construction period so quarterly
certifications are required in Section 9-5.6. In addition to the
certification, subcontractors are entitled under Florida Statutes,
Section 713.23, 713.245 or 255.05, and title 40 U.S.C. Section
270 to provide a Notice of Non-payment and to request payment
directly from the department. Notices of Non-payment are
tracked by the department with immediate notice provided to the
Concessionaire to cure the non-payment issue(s) when notices
are received by the department.

The regulations do not preclude the acceptance of joint checks;
however, the department must ensure that their use does not
impact the integrity of the DBE program. FHWA recommends that
the department develop a written policy/practice for the acceptance
of joint checks in the DBE program that includes prior approval for
their use by the department. It should also carefully review the
Prime’s transactions to confirm that Steel Works performed a
commercially useful function; and
= District Six Response:
In the case of joint checks, the subcontractor/supplier
subcontract, purchase orders, invoices and other relevant
documentation will be reviewed to determine if the DBE
subcontractor is in full control of the materials being ordered or if
the Concessionaire or prime contractor is purchasing materials
for turnover to the DBE fabricator. In instances where full
control of the materials or other items relevant to the joint
checks is not within the hands of the FBE subcontractor, the
Concessionaire will be directed to adjust its scheduled or
reported DBE payments accordingly.
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e The department should review the prime contract to determine
whether the clauses of Appendix A are included. If not, it should
take corrective measures to ensure inclusion.

District Six Response:

The department initially did not expect to be afforded the
opportunity to have this contract subsidized with federal
participation. The federal requirements were added after the
contract letting when the Concessionaire elected to utilize a
TIFIA loan for financing. During the final compilation of contract
documents there is a possibility that there was an omission of
this required element. The department will take the necessary
steps to correct the exclusion.

> Florida Department of Transportation District Six Equal Employment

Opportunity (EEQO) Contract Compliance Quality Assurance Review Report

Per the report, “The focus of this Quality Assurance Review (QAR) was on
the processes used in District Six to comply with the Equal Opportunity
Construction Contract Compliance Procedure, FHWA Form 1273, 23 CFRs
49 CFRs, and other federal authorities during the fiscal years 2010-2012.”

This review evaluated District Six compliance processes related to the POMT.
The report documented a number of findings, as follows:

1. The District has not ensured that the Commercially Useful Function
DBE Monitoring Report, Form 275-021-18 is completed once every
month for each DBE within the first three active months.

District Six Response:

The District Six Contract Compliance Office (D-6DCCO) agrees
with the recommendation and will comply. The deficient item
was noted by the D-6DCCO during a Construction Contract
Compliance Audit of the Port of Miami Tunnel wherein the
Contract Administration Team was made aware of this
deficiency prior to the QAR being conducted. The Contract
Administration Team is conducting Commercially Useful
Function (CUF) Reports (Form 275-021-18) on all
Disadvantaged Business Enterprises (DBES) onsite now and
henceforth.

2. The District has not ensured the Commercially Useful Function
DBE Monitoring Report, Form 275-021-18 is reviewed by the
District Contract Compliance Manager and the Project
Administrator for review and signature.

District Six Response:
The District Six Construction Compliance Office (D6CCO)
agrees with the recommendation and will comply. The D6DCCO
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will require all Resident Compliance Specialists to present their
CUF reports on the tenth of the month for the previous month
wherein the District Six Contract Compliance Manager will
review, sign, and reply by the end of the same month.

3. The District has not conducted eight contract compliance reviews

annually as prescribed by the procedure.

= District Six Response:
The District Six Construction Compliance Office (D6CCO)
agrees with the recommendation and will comply. The D6DCCO
has been having scheduling difficulties with closing out the
Compliance Review of one of the larger active contracts in the
District. At the request of the Prime Contractor the schedule has
been postponed multiple times for one reason or another. The
D6DCCO will schedule its required number of compliance
reviews to be completed during the first half of the federal fiscal
year. This action will allow for a significant amount of
contingency time to reschedule or select other contracts in case
of unforeseen conditions/circumstances.

» Florida Auditor General Operational Audit (Public-Private Partnerships)
The Florida Auditor General conducted an operational audit of the
department’s public-private partnerships. The audit included tests of selected
department actions for a sample of public-private partnership projects and
procurement records. The audit methodology included multiple steps to
determine compliance with applicable laws, rules and regulations, and
effective operation of internal controls. Of the test steps conducted, two
involved a review of the POMT project. They are as follows:

1. Examined department records for six public-private partnership
projects with estimated costs totaling approximately $1.4 billion to
determine whether department records were available in support of
the department’s conclusions that the projects:

a. Were in the public’s best interest.

b. Would not require State funds be used, unless the project is on
the State Highway System.

c. Were advanced from projects included in the department’s
adopted 5-year work program, and that applicable procedures
and processes were followed in evaluating, selecting and
approving the projects to be advanced as public-private
partnerships.; and

2. Reviewed department procedures and contracts for requirements
regarding performance bonds, insurance, performance based
payments and ownership of the facility. For ten public-private
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partnership contracts, examined the contracts and applicable
performance bonds, insurance certificates and insurance policies,
to determine whether the department had taken steps to identify
and address the State’s risk and potential liability for default or
negligence by the private entity responsible for the project. We
reviewed the financial strength ratings of the insurance companies
used by the private entities.

Pursuant to testing, it was determined that department records demonstrated
compliance with governing laws and effective operation of related controls.

Port of Miami Tunnel Financial Model Audit — Audit Opinion Letter

Mercer (Australia) Pty Ltd performed an audit of the Financial Model (Model)
developed for the POMT project. The scope of work was limited to
performing a complete cell-by-cell audit of the model encompassing the

following:

checking all formulae;

checking that the references in those formulae are correct and are
held absolute or relative as appropriate;

checking that the calculations are consistent with the labeling within
the model,

checking the logical integrity and internal consistency of the
calculations within the Model; and

checking that the Model reflects the assumptions and financial
structure specified in the Relevant Extracts?;

Mercer’s opinion is stated as follows:

The Model has been constructed appropriately so as to achieve the
Objective?.

The Model has been constructed so as to achieve the Objective
after adjusting assumptions and the input data in order to reflect
sensitivities.

The Model produces financial statements and cash flows which are
consistent with the assumptions listed in the Model.

The Model reflects the assumptions and financial structure
specified in Relevant Extracts.

> District Six Comprehensive Contract Compliance Reviews

1 Relevant assumptions, clauses and definitions from the Project Documents

2 Mercer understands that the objective of the Model is to generate projected profit and loss accounts,
balance sheets, cash flow statements, equity return analysis and debt cover ratios on the basis of
assumptions made and input data.
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District Six has completed eight reviews of various subcontractors. The
purpose of these reviews was to evaluate the largest subcontractors and
any/all subcontractors that have exhibited practices inconsistent with
established DBE/EEO/OJT and Wages policies and procedures. All eight
subcontractors reviewed voluntarily submitted and completed their corrective
actions.

In addition, the following outlines the various monitoring activities which are currently in
place:

> Daily Work Reports
These reports are typically prepared by a Project Administrator (Roadway or
Tunnel) to summarize daily progress. The reports are submitted to the
appropriate Senior Project Engineer with PB Americas for review and
approval. The reports detail equipment utilized, inspectors present,
compliance with the QC plan, activities conducted and contractor labor
utilized. The reports are made available electronically for the department to
review.

» Weekly Meeting Minutes
Prepared by BCWF, these minutes document weekly design and construction
meetings between BCWF, MAT and consultants CSA and PB and other
involved parties. The minutes are reviewed by all parties before being
finalized and approved.

» Monthly Design and Construction Report
These reports are prepared by BCWF and submitted through Concessionaire
MAT (and subsequently PB Americas) to the department. The submission of
each report is followed by a meeting to discuss project progress. These
reports provide a comprehensive overview of project progress to date,
including information on scheduling, relief events, change orders, changes in
key personnel, safety issues, EEO compliance, payroll, design issues,
materials and procurement, etc.

» Monthly Schedule Update
Monthly schedule updates are provided to the department by BCWF on
behalf of Concessionaire MAT. The department reviews each report and
provides feedback before the reports are finalized and accepted. The reports
provide a snapshot of the project background, projected completion activities,
changes from the last monthly update, updates on contract time expired,
information on construction delays, contract compliance updates and
information on critical path modifications.
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» FEHWA Construction Inspections
FHWA conducts periodic inspections at the construction site. These
inspections involve input from District Six project management staff, CSA
consultants, USDOT-TIFIA staff, and in some cases, central office staff. Each
inspection is detailed in a report, which is distributed to the FHWA POMT
project file. These reports are shared with the department. The inspections
document quality and progress of work, phases inspected, contractor(s)
involved, a description of the purpose of the inspection and any pending
issues.
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Statement of Accordance

The mission of the department is
to provide a safe transportation system that ensures the mobility of people and goods,
enhances economic prosperity, and preserves the quality of our environment and

communities.

The mission of the Office of Inspector General is
to promote integrity, accountability and process improvement in the Department of
Transportation by providing objective fact-based assessments to the DOT team.

This work product was prepared pursuant to Section 20.055, Florida Statutes, in accordance
with the applicable Principles and Standards for Offices of Inspectors General as published
by the Association of Inspectors General and the American Institute of Certified Public
Accountants and standards contained in Government Auditing Standards issued by the
Comptroller General of the United States.

This report is intended for the use of the agency to which it was disseminated and may
contain information that is exempt from disclosure under applicable law. Do not release
without prior coordination with the Office of Inspector General.

Please address inquiries regarding this report to the department’s Office of Inspector General
at (850) 410-5800.
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EXECUTIVE SUMMARY



The Office of Inspector General (OIG) initiated a review of the Port of Miami Tunnel and Access Improvement Project (POMT).  Contract E6F67, is a Public-Private Partnership between the Florida Department of Transportation (department) and MAT Concessionaire, LLC (Concessionaire).  Contract E6F67 is a $2.6 billion concession arrangement that allows the department to program project funds over multiple fiscal years.  



In the course of conducting project research to develop an assessment of engagement risks, audit staff identified a number of periodic and ongoing oversight and monitoring processes related to the primary concession agreement, contract E6F67.  Upon close inspection, it became apparent the design and construction aspects of the POMT project have been reviewed, monitored and/or evaluated by multiple entities since the execution of the concession agreement.  In addition, District Six has been actively addressing any issues identified through the various reviews, detailing their corrective actions.  A summary of these oversight and monitoring activities, as well as the corrective actions taken by District Six, are detailed in Appendix B.



Effective oversight and monitoring activities help to mitigate the risks inherent in complex construction projects.  As a result of the presence of significant activities related to the concession agreement, and to reduce inefficient duplication of effort, we focused the engagement on the supporting consultant contracts providing construction engineering and inspection services (CEI), design review, and construction project management services to the department.  



Our review identified two minor instances of non-compliance related to District Six’s timeliness in approving consultant final invoices in the department’s Consultant Invoice Transmittal System (CITS).  These instances of non-compliance are not considered material to the project and are noted as general observations rather than audit findings.  Additionally, our review indicated District Six staff adequately monitored project documentation and consultant activities during the audit period.       
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[bookmark: _BACKGROUND_AND_INTRODUCTION]BACKGROUND AND INTRODUCTION



The POMT project was procured in 2009 as the department’s first Public-Private Partnership.  This $2.6 billion concession arrangement allows the department to program project funds over multiple fiscal years, thus ensuring this multi-billion dollar project can be pursued without substantially impacting the department’s established work program. This innovative procurement method also reduces the up-front risk for the department by placing responsibility for the design, construction, financing, operations and maintenance with the Concessionaire.  The 35-year term of the agreement encourages the Concessionaire to ensure the design and construction elements will be of sufficient quality to remain fully functional well beyond the date the infrastructure is handed back to the department.  The primary components of the project are as follows:



· Widening of the MacArthur Causeway Bridge;

· Tunnel connections between Watson Island and Dodge Island (Port of Miami); and

· Connections to the Port of Miami roadway system.



[image: ]

Figure 1: Map of the Project 



The objective of this project is to create an alternate route for port-related traffic in an effort to divert it away from the downtown streets, thereby improving the flow of traffic and the overall safety of the traveling public.  



After substantial completion of the construction activities, projected for May 2014, the project will enter the operations and maintenance phase until the end of the concession term in October 2044.  Upon completion of the concession term, the Concessionaire will transfer all operations and maintenance components to the department pursuant to the provisions of the concession agreement.  



The Concessionaire, MAT, LLC, is a partnership between Meridiam Infrastructure and Bouygues Travaux Publics (BTP), each holding an equity stake in the project.  Non-equity partners are Bouygues Civil Works Florida (BCWF) and Transfield Services/VMS, Inc. (VMS).  Under the terms of a design and construct contract with MAT, BCWF serves as the design-build contractor for both tunnel and non-tunnel components of the project.  Through a sub-consulting contract with BCWF, Jacobs Engineering serves as the Engineer of Record.



The total project cost is projected at $2.65 billion.  This cost includes initial design and construction, as well as operations and maintenance costs through the end of the concession term.  Though the project is financed by a combination of local, state and federal funds, up-front costs for design and construction will be borne by the Concessionaire.  As noted, the structure of the POMT concession agreement places substantial project risk with MAT.  During the construction phase, MAT expenses will be funded through multiple financial instruments: 



· senior bank debt - $341.5 million;

· a subordinated Transportation Infrastructure Finance and Innovation Act (TIFIA)  loan - $341 million; 

· equity sponsor funds - $82.3 million; and 

· department construction milestone payments - $100 million.     

   

Of the projected $2.65 billion in total project costs, design and construction account for approximately $663 million.  The department is providing 50% of the funds to cover these capital costs and the City of Miami and Miami/Dade County are funding the remaining 50%.  In addition, the department has provided funds to cover the costs associated with project development and environmental study, preliminary engineering, consultant services, construction engineering and inspection services, maintenance activities and acquisition of right of way.  
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Figure 2: General Organization of the Project 



The department has contracted with consultants to provide technical review expertise, CEI services and consultant construction project management services, as well as environmental and legal services.  In addition, the department has procured a consultant to assist the Port of Miami in reviewing design plans related to the construction of non-tunnel roadway elements on Dodge Island.  The following is a list of contracts the department executed to provide the various services described. 



· Contract C8W61, between the department and P.B. Americas, Inc. (PB), was executed on December 17, 2009 for CEI services on the POMT.  



· Contract C8792, between the department and PB, is for professional engineering consulting services on the POMT project.  Known as the “Owner’s Representative Contract,” P.B. Americas was initially retained to provide conceptual project design work in advance of the procurement of the Concessionaire.  PB continues to provide design review expertise to the department through this agreement.  The design team associated with this agreement is separate and distinct from the CEI team associated with Contract C8W61.  



· Contract C8286 is a district general consultant engineering services agreement between the department and Consult-tech Enterprises, Inc., for consultant construction project management services.  The contract provides for a single consultant construction project manager to assist the department by performing quality assurance reviews on the CEI work, evaluating project submittals, responding to FHWA compliance reviews and representing the department during project progress meetings. 



· Contract C9015 is a district general consultant engineering services agreement between the department and URS Corporation Southern for plans review services on behalf of the Port of Miami.  These design review services are specifically related to the construction of the non-tunnel roadway elements on Dodge Island.  



After completion of the construction phase, the project will move into the operations and maintenance phase.  At this time, the department will begin making availability payments to the Concessionaire, which will serve as the Concessionaire’s primary means of repaying the accumulated project debt.  Payments will continue through the end of the concession term and will be based upon actual availability of the tunnel and roadway infrastructure.  During this phase, VMS will perform all operations and maintenance activities on behalf of the Concessionaire.  At the conclusion of the concession agreement, scheduled for October 15, 2044, the tunnel will be handed back to the department.






PURPOSE, SCOPE AND METHODOLOGY 



Sections 20.055 and 20.23, F.S., require the OIG to conduct audits, examinations, investigations and management reviews related to programs and operations of the department.  This review was performed as part of the OIG’s mission to promote integrity, accountability and process improvement in the department by providing objective fact-based assessments.



The purpose of this engagement was to review the POMT project to evaluate the compliance requirements of Contracts E6F67, C8W61, C8792, C8286 and C9015 to ensure the fair and equitable value for work performed and services rendered, and timely submission and completion of contract deliverables.   



The scope of the review is contracts E6F67, C8W61, C8792, C8286 and C9015 for the period October 2009 through October 2012. 



The methodology consisted of:

· reviewing contracts E6F67, C8W61, C8792, C8286 and C9015;

· collecting project research materials from District Six personnel; 

· interviewing District Six personnel and consultant construction project management;

· selecting and testing a sample of invoices for contracts C8W61, C8792, C8286 and C9015 to determine compliance with invoice processing policies and procedures;

· verifying a sample of deliverables for contracts C8W61, C8792, C8286 and C9015; and  

· reviewing District Six oversight and monitoring documentation and prior audit reports.  
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The assessment of project risk conducted during the research phase of this engagement identified sufficient oversight and monitoring of the POMT design and construction activities associated with the primary concession agreement, contract E6F67.  Appendix B provides a detailed summary of the oversight and monitoring activities reviewed.  Consequently, the focus of the engagement was refined to a review of the four consultant agreements procured by the department for technical design review expertise, CEI services and construction project management services.  The audit objectives involved a verification of fair and equitable value for work performed and services rendered through invoice transaction testing, as well as confirmation of complete and timely submission of deliverables for each respective contract.  In addition, the district’s monitoring of contract documentation and deliverables was evaluated.  



Contract and project-related documentation associated with contracts C8W61, C8792, C8286 and C9015 was obtained through the department’s Enterprise Information Portal and directly from District Six department personnel.  Applicable regulations, policies and procedures were compiled and documented by audit staff.  Audit tests were performed to determine compliance with these criteria.  In addition, audit staff conducted a site visit to District Six on April 30, 2013.  This visit allowed the auditors to meet with project management to gain a better understanding of the project timeline and progress to date.  While on-site, interviews were conducted with District Six project management to determine compliance with deliverables.  



To verify the receipt of fair and equitable value for the work performed and services rendered, a sample of invoice transactions was tested for each contract.  Testing involved verification of appropriate supporting documentation accompanying each invoice, confirmation that services provided were within the approved contract scope and budget and any payments due to subcontractors were adequately supported with timesheets and vendor invoices.  Testing also involved verification of district review and approval of each invoice before final submission for payment. 



A sample of invoices was reviewed for each supporting consultant contract to determine if services were provided during the agreement period, costs were adequately supported and were within the project scope of services.  In addition, information was obtained from the contract manager related to the consultant’s performance of services, invoicing practices and compliance with required submittals.     



Of the 30 invoices tested, we found two minor instances in which the district was non-compliant with statutory requirements for the timely approval of consultant invoices.  The invoices were associated with contracts C8W61 and C9015.  In each case, the invoices were approved seven (7) working days after receipt.  Section 215.422, Florida Statutes, requires that invoices are approved by the department within five (5) working days of receipt of the invoice or the associated goods and services, whichever is later.  The contracts contain this provision as well.  These instances of non-compliance are not considered to be material to the engagement.  



With the exception of these noted observations, the review indicated billings associated with contracts C8W61, C8792, C8286 and C9015 were adequately supported.  Additionally, our review indicated District Six staff adequately monitored project documentation and consultant activities during the audit period. 




APPENDIX A – Management Response



[bookmark: _ATTACHMENT_1_Purpose,]An email was received from Jacqueline Sequeira, Program Manager, Port of Miami Tunnel-Miami Intermodal Center on March 7, 2014, stating, “we concur with the observations/findings and will definitely take steps to assure compliance with all requirements.”
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[bookmark: DISTRIBUTION]APPENDIX B – Project Oversight and Monitoring – Contract E6F67



Due to the scale, complexity and resources involved in the POMT project, the concession agreement contains numerous provisions to ensure adequate monitoring of project activities.  In addition, our research revealed a number of prior reviews/examinations of the POMT project since contract execution to ensure compliance with contract provisions, applicable state and federal guidelines, and department policies and procedures.  







Figure 3: Overview of Project Oversight Activities  



The following reviews/examinations have been conducted since the execution of the concession agreement:



· POMT – FY 2012 Division Contract Compliance Review (FHWA) 

In July 2012, the FHWA initiated a review of the POMT project with the intent of assessing the following:

· prompt payment of subcontractors;

· appropriate contract insertions;

· payroll oversight; and

· verification of commercially useful function (CFU) of Disadvantage Business Enterprise Programs (DBEs).

The POMT Civil Rights Compliance Review Report was released on February 7, 2013, and contained multiple findings and comments regarding compliance with federal DBE requirements (Title 49, Code of Federal Regulations (C.F.R.)), as follows: 

· The department should conduct a full compliance review of the Prime and its subcontractors to ensure compliance with 23 CFR 230. Per 23 CFR 230.405(2), FHWA requests that copies of the review report(s) be provided to the Division before close of FFY 2013;

· District Six Response:

The department has scheduled a compliance review to be conducted during the summer of 2013.  The reports will be provided to the FHWA Florida Division as requested.



· As part of the compliance review, the department should collect from the contractors any EEOC/FEPA charges and related documents. This practice has a number of practical uses; it alerts the department to potential discrimination issues among its sub-recipients, it avoids contradictory findings from multiple oversight entities, it assists with targeting corrective action, and it helps FDOT/FHWA in deciding when to notify OFCCP of likely review candidates; 

· District Six Response:

This is a standard practice on all Compliance Reviews conducted in District Six.  The department will continue this effort in all Compliance Reviews to come. 



· The department should ensure that all contracts and subcontracts contain the required DBE Assurance language at 49 CFR 26.13(b);

· District Six Response:

The Port of Miami Tunnel Concession Agreement, Appendix 25, contains the requirement for the Concessionaire to include the 49 CFR 26.13(b) language in all of its subcontracts.  A letter is being drafted to the Concessionaire requesting confirmation that the required language is in all of its subcontracts and, if it’s not, the deficient subcontracts will be amended.  PB will perform spot checks to verify compliance. 



· The department should ensure that CBA hiring rules do not prevent diverse recruitment.  At a minimum, employees must be encouraged to refer females and applicants for employment;

· District Six Response:

The department does collect and review all Collective Bargaining Agreements for content and compliance with the provisions of FHWA-1273 and have not found any instances of conflicts with its recruitment requirements.  EEO meetings are held no less than every six months and the minutes of said meetings are provided to the department.  During these meetings recruitment of females and minorities are discussed. 



· Ideally the department should develop a system of checking prompt payment, not just for DBEs but for all subcontractors.  Failing that, the department should at least remind the Prime of prompt payment responsibilities and require the Prime to reiterate the requirement with all of its subcontractors; 

· District Six Response:

Concessionaire confirmation of payment to all subcontractors is documented via FDOT form 700-010-38 in accordance with the Contract, Volume II, Division I, Section 9-5.6 and Chapter 6 of the FDOT Construction Project Administration Manual.  On standard FDOT contracts, certification is required on all monthly basis for the progress payments.  For this P3 Concession Agreement, only five widely spaced Milestone Payments are scheduled over the construction period so quarterly certifications are required in Section 9-5.6.  In addition to the certification, subcontractors are entitled under Florida Statutes, Section 713.23, 713.245 or 255.05, and title 40 U.S.C. Section 270 to provide a Notice of Non-payment and to request payment directly from the department.  Notices of Non-payment are tracked by the department with immediate notice provided to the Concessionaire to cure the non-payment issue(s) when notices are received by the department.   



· The regulations do not preclude the acceptance of joint checks; however, the department must ensure that their use does not impact the integrity of the DBE program. FHWA recommends that the department develop a written policy/practice for the acceptance of joint checks in the DBE program that includes prior approval for their use by the department.  It should also carefully review the Prime’s transactions to confirm that Steel Works performed a commercially useful function; and 

· District Six Response:

In the case of joint checks, the subcontractor/supplier subcontract, purchase orders, invoices and other relevant documentation will be reviewed to determine if the DBE subcontractor is in full control of the materials being ordered or if the Concessionaire or prime contractor is purchasing materials for turnover to the DBE fabricator.  In instances where full control of the materials or other items relevant to the joint checks is not within the hands of the FBE subcontractor, the Concessionaire will be directed to adjust its scheduled or reported DBE payments accordingly.   



· The department should review the prime contract to determine whether the clauses of Appendix A are included.  If not, it should take corrective measures to ensure inclusion. 

· District Six Response:

The department initially did not expect to be afforded the opportunity to have this contract subsidized with federal participation.  The federal requirements were added after the contract letting when the Concessionaire elected to utilize a TIFIA loan for financing.  During the final compilation of contract documents there is a possibility that there was an omission of this required element.  The department will take the necessary steps to correct the exclusion.  



· Florida Department of Transportation District Six Equal Employment Opportunity (EEO) Contract Compliance Quality Assurance Review Report

Per the report, “The focus of this Quality Assurance Review (QAR) was on the processes used in District Six to comply with the Equal Opportunity Construction Contract Compliance Procedure, FHWA Form 1273, 23 CFRs 49 CFRs, and other federal authorities during the fiscal years 2010-2012.”

This review evaluated District Six compliance processes related to the POMT. The report documented a number of findings, as follows: 

1. The District has not ensured that the Commercially Useful Function DBE Monitoring Report, Form 275-021-18 is completed once every month for each DBE within the first three active months.

· District Six Response:

The District Six Contract Compliance Office (D-6DCCO) agrees with the recommendation and will comply. The deficient item was noted by the D-6DCCO during a Construction Contract Compliance Audit of the Port of Miami Tunnel wherein the Contract Administration Team was made aware of this deficiency prior to the QAR being conducted. The Contract Administration Team is conducting Commercially Useful Function (CUF) Reports (Form 275-021-18) on all Disadvantaged Business Enterprises (DBEs) onsite now and henceforth.  

2. The District has not ensured the Commercially Useful Function DBE Monitoring Report, Form 275-021-18 is reviewed by the District Contract Compliance Manager and the Project Administrator for review and signature. 

· District Six Response:

The District Six Construction Compliance Office (D6CCO) agrees with the recommendation and will comply. The D6DCCO will require all Resident Compliance Specialists to present their CUF reports on the tenth of the month for the previous month wherein the District Six Contract Compliance Manager will review, sign, and reply by the end of the same month.

3. The District has not conducted eight contract compliance reviews annually as prescribed by the procedure. 

· District Six Response:

The District Six Construction Compliance Office (D6CCO) agrees with the recommendation and will comply. The D6DCCO has been having scheduling difficulties with closing out the Compliance Review of one of the larger active contracts in the District. At the request of the Prime Contractor the schedule has been postponed multiple times for one reason or another.  The D6DCCO will schedule its required number of compliance reviews to be completed during the first half of the federal fiscal year. This action will allow for a significant amount of contingency time to reschedule or select other contracts in case of unforeseen conditions/circumstances.



· Florida Auditor General Operational Audit (Public-Private Partnerships)

The Florida Auditor General conducted an operational audit of the department’s public-private partnerships.  The audit included tests of selected department actions for a sample of public-private partnership projects and procurement records.  The audit methodology included multiple steps to determine compliance with applicable laws, rules and regulations, and effective operation of internal controls.  Of the test steps conducted, two involved a review of the POMT project.  They are as follows:

1. Examined department records for six public-private partnership projects with estimated costs totaling approximately $1.4 billion to determine whether department records were available in support of the department’s conclusions that the projects:

a. Were in the public’s best interest.

b. Would not require State funds be used, unless the project is on the State Highway System.

c. Were advanced from projects included in the department’s adopted 5-year work program, and that applicable procedures and processes were followed in evaluating, selecting and approving the projects to be advanced as public-private partnerships.; and 



2. Reviewed department procedures and contracts for requirements regarding performance bonds, insurance, performance based payments and ownership of the facility. For ten public-private partnership contracts, examined the contracts and applicable performance bonds, insurance certificates and insurance policies, to determine whether the department had taken steps to identify and address the State’s risk and potential liability for default or negligence by the private entity responsible for the project. We reviewed the financial strength ratings of the insurance companies used by the private entities.

Pursuant to testing, it was determined that department records demonstrated compliance with governing laws and effective operation of related controls. 

· Port of Miami Tunnel Financial Model Audit – Audit Opinion Letter

Mercer (Australia) Pty Ltd performed an audit of the Financial Model (Model) developed for the POMT project.  The scope of work was limited to performing a complete cell-by-cell audit of the model encompassing the following:



· checking all formulae;

· checking that the references in those formulae are correct and are held absolute or relative as appropriate;

· checking that the calculations are consistent with the labeling within the model;

· checking the logical integrity and internal consistency of the calculations within the Model; and

· checking that the Model reflects the assumptions and financial structure specified in the Relevant Extracts[footnoteRef:1]; [1:  Relevant assumptions, clauses and definitions from the Project Documents] 




Mercer’s opinion is stated as follows:



· The Model has been constructed appropriately so as to achieve the Objective[footnoteRef:2] . [2:  Mercer understands that the objective of the Model is to generate projected profit and loss accounts, balance sheets, cash flow statements, equity return analysis and debt cover ratios on the basis of assumptions made and input data. ] 


· The Model has been constructed so as to achieve the Objective after adjusting assumptions and the input data in order to reflect sensitivities. 

· The Model produces financial statements and cash flows which are consistent with the assumptions listed in the Model.

· The Model reflects the assumptions and financial structure specified in Relevant Extracts.





· District Six Comprehensive Contract Compliance Reviews

District Six has completed eight reviews of various subcontractors.  The purpose of these reviews was to evaluate the largest subcontractors and any/all subcontractors that have exhibited practices inconsistent with established DBE/EEO/OJT and Wages policies and procedures.  All eight subcontractors reviewed voluntarily submitted and completed their corrective actions.



In addition, the following outlines the various monitoring activities which are currently in place:



· Daily Work Reports 

These reports are typically prepared by a Project Administrator (Roadway or Tunnel) to summarize daily progress.  The reports are submitted to the appropriate Senior Project Engineer with PB Americas for review and approval.  The reports detail equipment utilized, inspectors present, compliance with the QC plan, activities conducted and contractor labor utilized.  The reports are made available electronically for the department to review. 

 

· Weekly Meeting Minutes

Prepared by BCWF, these minutes document weekly design and construction meetings between BCWF, MAT and consultants CSA and PB and other involved parties.  The minutes are reviewed by all parties before being finalized and approved.  



· Monthly Design and Construction Report

These reports are prepared by BCWF and submitted through Concessionaire MAT (and subsequently PB Americas) to the department.  The submission of each report is followed by a meeting to discuss project progress. These reports provide a comprehensive overview of project progress to date, including information on scheduling, relief events, change orders, changes in key personnel, safety issues, EEO compliance, payroll, design issues, materials and procurement, etc.   



· Monthly Schedule Update

Monthly schedule updates are provided to the department by BCWF on behalf of Concessionaire MAT.  The department reviews each report and provides feedback before the reports are finalized and accepted.  The reports provide a snapshot of the project background, projected completion activities, changes from the last monthly update, updates on contract time expired, information on construction delays, contract compliance updates and information on critical path modifications.   







· FHWA Construction Inspections 

FHWA conducts periodic inspections at the construction site.  These inspections involve input from District Six project management staff, CSA consultants, USDOT-TIFIA staff, and in some cases, central office staff.  Each inspection is detailed in a report, which is distributed to the FHWA POMT project file.  These reports are shared with the department.  The inspections document quality and progress of work, phases inspected, contractor(s) involved, a description of the purpose of the inspection and any pending issues.    
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DISTRIBUTION, PROJECT TEAM AND STATEMENT OF ACCORDANCE



Action Official Distribution:

Gustavo Pego, P.E., District Six Secretary 

  

Information Distribution:

	Ananth Prasad, P.E., Secretary of Transportation

           	Jim Boxold, Chief of Staff

           	Brian Peters, Assistant Secretary, Finance and Administration

           		Robin Naitove, Comptroller

         	Brian Blanchard, P.E., Assistant Secretary, Engineering and Operations

                        David Sadler, P.E., Director, Office of Construction

	Richard Biter, Assistant Secretary, Intermodal Systems Development

          	District Six:

                        Debora Rivera, P.E., District Six Director of Transportation Operations

                        Mark Croft, P.E., District Six Construction Engineer

		Jacqueline D. Sequeira, P.E., District Six Program Manager



  Project Team:

Engagement was conducted by Frank Funderburk, Auditor in Charge, and

Cameisha Smith, Auditor	

Under the supervision of:

Susan O’Connell, Audit Manager; and

Kristofer B. Sullivan, Director of Audit

 (
Statement of Accordance
The mission of the department is 
to provide a safe transportation system that ensures the mobility of people and goods, enhances economic prosperity, and preserves the quality of our environment and communities.
The mission of the Office of Inspector General is
to promote 
integrity, accountability and process improvement in the Department of Transportation by providing objective fact-based assessments to the DOT team
.
This work product was prepared pursuant to Section 20.055, Florida Statutes, in accordance with the applicable Principles and Standards for Offices of Inspectors General 
as published by the Association of Inspectors General and the American Institute of Certified Public Accountants and standards contained in Government Auditing Standards issued by the Comptroller General of the United States. 
 
This report is intended for the use of the agency to which it was disseminated and may contain information that is exempt from disclosure under applicable law.  Do not release without prior coordination with the Office of Inspector General.
Please address inquiries regarding this report to the department’s Office of Inspector General at (850) 410-5800.
)Approved by: Robert E. Clift, Inspector General

Enhancing Public Trust in Government
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