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EXECUTIVE SUMMARY  
 
In December 2009, the Office of Inspector General (OIG) received an anonymous 
complaint alleging that, “Seminole Gulf Railroad had been paid a large sum of money to 
provide rail work associated with a road expansion project along State Road 739 – 
Evans Avenue.”  The complainant said, “Gordon Fay and Seminole Gulf Railway 
received approximately five and half million dollars for work they did not complete.”  
 
As a result of the complaint, the OIG conducted a review of a Railroad Track and Rail 
Facility Relocation Agreement AOD48 (agreement) between the Florida Department of 
Transportation (department) and Seminole Gulf Railway Limited Partnership (SGLR) in 
District One.  The purpose of the agreement was for SGLR to accommodate the 
construction of a portion of State Road (S.R.) 739 in Ft. Myers, Florida.  The agreement 
was executed on April 26, 2006, for $11,781,220.  The total invoiced and paid on the 
agreement through October 30, 2007, was $11,155,362. 
 
The purpose of this review was to determine whether SGLR had performed all 
contractually obligated work specified in the agreement and whether SGLR was 
compensated for work not performed. 
 
Those tasks within the agreement necessary to achieve the district’s objectives of 
building the S.R. 739 road project were completed.  In the agreement, these tasks were 
itemized and priced.  The total value of the work in the agreement necessary to 
complete the department’s objectives was $5,280,900 (Appendix B).  Our review 
disclosed this work has been completed.  
 
While additional tasks were specified and priced in the agreement and appeared to be 
deliverables expected of SGLR because of the type of agreement used, this review 
disclosed these tasks valued at $6,500,320, were not required by the department to 
complete the S.R. 739 road project.  These were projections arrived at through 
negotiation between the department and SGLR to compensate SGLR for work that 
would need to be done by SGLR if they elected to return the features of their facility to 
conditions that existed before the S.R. 739 road project.  We determined that, while 
SGLR has not elected to complete portions of this work, this is their business decision 
and does not impact the department.    
 
The use of a Railroad Track & Facility Relocation Agreement created the appearance of 
over five million dollars in payments provided by the department for deliverables not 
obtained; however, neither party considered these items to be deliverables.   
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Our review identified the following finding: 
• District One did not execute the appropriate type of agreement with SGLR to 

properly distinguish between required deliverables and settlement issues. 
 
We recommend the district rectify the current finding by executing an addendum to the 
railroad track and rail facility relocation agreement.  The addendum should: 1) clarify the 
required tasks by SGLR; and 2) clarify the business damages which were not  
“deliverables” to the department, but rather elements of SGLR’s settlement. 
 
District One has reviewed this report and concurs with the findings and 
recommendations.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Office of Inspector General 
Florida Department of Transportation 

 
 

 
 

Inspector General Report No. 10C-4001 ● Page 3 of 43 
 

TABLE OF CONTENTS 
 
RESULTS OF REVIEW 4 

Finding 1 – Agreement 5 
  
APPENDICES  

A. Purpose, Scope and Methodology 
B. Agreement Tasks to Facilitate Road Project 

7 
8 

C. Management Response 9 
  
DISTRIBUTION, PROJECT TEAM AND STATEMENT OF ACCORDANCE 10 

  
ATTACHMENTS  

A. Rail Track & Facility Relocation Agreement 11 
B.  SGLR Response to Preliminary Report  37 
C.  Additional Information From Department OGC  40 

 
 
 

  

file://dotscosan05/CO/OIG/Private/Audit/AP/Intermodal/SGLR/New%20SGLR%20Info/Final%2011-5-12.docx#Finding1


Office of Inspector General 
Florida Department of Transportation 

 
 

 
 

Inspector General Report No. 10C-4001 ● Page 4 of 43 
 

RESULTS OF REVIEW 
 
In December 2009, the OIG received an anonymous allegation regarding a 
Railroad Track & Rail Facility Relocation Agreement (AOD48) executed between the 
department and SGLR on April 26, 2006.  The complainant alleged that: 
 

“Seminole Gulf Railway had been paid a large sum of money to provide 
rail work associated with a road expansion project along State Road 739 – 
Evans Avenue.”   

 
As part of the money paid, the complainant said: 
 

“Gordon Fay and Seminole Gulf Railway received approximately five and 
half million dollars for work they did not complete.”   

 
In response to the allegation, the OIG initiated a review to determine whether SGLR had 
performed all contractually obligated work specified in the agreement and whether 
SGLR was compensated for work not performed. 
 
Seminole Gulf Railway Limited Partnership is a rail company located in Ft. Myers, 
Florida, which operates an entertainment dinner train and transports various materials 
and commodities.  In 1987, SGLR entered into a 20-year lease agreement with CSX 
Transportation, Inc. (CSXT) for over 100 miles of rail extending from Desoto County to 
Collier County in Florida.  District personnel indicated the lease was extended in 2007 
after the initial 20-year term.   
 
On April 26, 2006, the department entered into an agreement with SGLR for the 
relocation of railroad tracks and rail facility in Ft. Myers, Florida (Attachment A).  The 
agreement to relocate the mainline railroad track operated by SGLR was necessitated 
by a pending road construction project on State Road 739.  This lump-sum agreement 
for $11,781,220 compensated SGLR for the work necessary to accommodate the road 
project and their business damages as a result of this project.  The district made 
payments pursuant to four invoices submitted under the agreement, totaling 
$11,155,362.   A final invoice of $625,858 was received on November 14, 2011.  As of 
the date of this report, this invoice has not been paid pending approval by CSXT of 
whether the new wye completed by SGLR satisfies the requirements of the lease 
agreement between SGLR and CSXT. 
 
SGLR was to construct and complete certain tasks within the agreement necessary for 
the department to complete the road project.  Those tasks necessary to achieve the 
district’s objectives of building the S.R. 739 road project were completed.  The OIG 
performed site inspections with district personnel on August 23, 2011 and August 22, 
2012.  The site visits confirmed that all required tasks have been completed.   
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The OIG previously issued a preliminary report to SGLR in order to obtain comments 
regarding the results of this review.  SGLR (Attachment B) provided a response 
containing additional information which affected the results of our review.  In addition, 
the department’s Office of the General Counsel provided our office with a response 
(Attachment C) containing relevant information.   
 
After receiving and reviewing this additional information, our office has modified our 
preliminary findings and conclusions.  These modifications have resulted in the following 
finding and conclusion. 
 
Finding 1 – Agreement  
  
Conclusion District One did not execute the appropriate type of agreement 

with SGLR to properly distinguish between required deliverables 
and settlement issues.  The form of the agreement created the 
expectation that all work specified in the agreement constituted 
deliverables.   
 

Supporting 
Evidence 

The agreement executed by District One with SGLR specifically 
references that receipt and acceptance of deliverables must 
follow the provisions of Section 287.058, Florida Statutes (F.S.), 
Contract document.  The agreement included a detailed budget 
exhibit listing costs of items as though all items in the agreement 
are deliverables.  This indicates the agreement is a procurement 
contract which must adhere to the requirements of Chapter 287, 
F. S., Procurement of Personal Property and Services, to protect 
the department’s interests. 
 
However, additional documentation and communication with 
District One and the Office of General Counsel staff has revealed 
the agreement with SGLR contains two separate objectives.  The 
first objective was to construct and complete all necessary tasks 
to facilitate the road project.  While a railroad track and rail facility 
relocation agreement is appropriate for this type of objective, a 
lump sum payment provision is only appropriate if the total does 
not exceed $100,000.   This provision is addressed in Section 
C.13, Negotiations and Agreements, Rail Manual, Topic No. 725-
080-002 (March 2000). 
 
District One and the Office of General Counsel have indicated 
that the second objective was to provide a settlement to SGLR for 
business damages caused as a result of the department’s road 
construction project.  Florida law allows for compensation to a 
business for lost profits and business damages due to an 
acquisition under Chapter 73, F.S., Eminent Domain.  A separate 
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agreement should have been executed to provide for settlement 
damages. 
 

Cause Through negotiations with SGLR, the district modified a version of 
the standard rail relocation agreement template.  District staff did 
not distinguish deliverables necessary for completing the road 
construction on S.R. 739 and settlement issues from SGLR 
business damages caused as the result of rail right of way 
purchased.  

  
Impact The inappropriate use of a railroad track and rail facility relocation 

agreement creates the appearance of over five million dollars in 
payments provided by the department for deliverables not 
obtained.  However, it is the decision of the entity which endures 
the business damages how they expend settlement payments. 
 

Recommendation We recommend the District One Modal Development 
Administrator ensure:  

• required deliverables on rail agreements are properly 
indicated and the agreement is executed per Chapter 287, 
F. S., Procurement of Personal Property and Services; and 

• settlement issues for business damages are not included 
on a procurement contract and included on an agreement 
clearly indicating it is for business damages. 

 
We recommend the district rectify the current finding by executing 
an addendum to the railroad track and rail facility relocation 
agreement.  The addendum should: 1) clarify the required tasks 
by SGLR; and 2) clarify the business damages which were not  
“deliverables” to the department, but rather elements of SGLR’s 
settlement. 
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APPENDIX A – PURPOSE, SCOPE AND METHODOLOGY 
 
The purpose of this project was to determine whether or not SGLR has performed all 
contractually obligated work specified in the agreement and whether SGLR was 
compensated for work not performed. 
 
The scope included a review of the agreement, a review of all invoices from April 26, 
2006, through the present and an assessment of events that transpired from the 
negotiation of this agreement through the present. 
 
Our methodology included:   

• reviewing applicable laws, rules, regulations and procedures;   
• examining the agreement, all invoices and other supporting documentation;  
• performing site inspections; and  
• interviewing personnel associated with the agreement. 
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APPENDIX B – AGREEMENT TASKS TO FACILITATE ROAD PROJECT 
 
SGLR was required to complete the following tasks in order for the district to complete 
the S.R. 739 road project.  This table was created using some items included in Exhibit 
B of Railroad Track and Rail Facility Relocation Agreement AOD48. 
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APPENDIX C – MANAGEMENT RESPONSE 
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Statement of Accordance 
 

The mission of the department is to provide a safe transportation system  
that ensures the mobility of people and goods, enhances economic prosperity,  

and preserves the quality of our environment and communities. 
 

The mission of the Office of Inspector General is to promote integrity, accountability and process 
improvement in the Department of Transportation by providing objective fact-based assessments 

to the DOT team. 
 

This work product was prepared pursuant to Section 20.055, Florida Statutes, in accordance with 
the applicable Principles and Standards for Offices of Inspectors General as published by the 
Association of Inspectors General and the International Standards for the Professional Practice of 
Internal Auditing as published by the Institute of Internal Auditors, Inc.  
 
This report is intended for the use of the agency to which it was disseminated and may contain 
information that is exempt from disclosure under applicable law.  Do not release without prior 
coordination with the Office of Inspector General. 
 
Please address inquiries regarding this report to the department’s Office of Inspector General at 
(850) 410-5800. 
 

DISTRIBUTION, PROJECT TEAM AND STATEMENT OF ACCORDANCE 
 
Distribution: 

Billy Hattaway, District 1 Secretary 
 Andrew J. DeNering, Assistant General Counsel 

  Anthony J. Stevens, Assistant General Counsel   
 Arlene Barnes, District Rail Administrator 

 
Information Distribution: 

Ananth Prasad, P.E., Secretary 
Francis Gibbs, Chief of Staff 
Gerald B. Curington, General Counsel 
 Paul Martin, Assistant General Counsel 
Richard Biter, Assistant Secretary for Intermodal Systems Development 

   Juan Flores, State Freight and Logistics Administrator 
Fred Wise, State Rail Office Manager 

Brian Peters, Assistant Secretary for Finance and Administration 
Robin Naitove, Comptroller 

Brian Blanchard, P.E., Assistant Secretary for Engineering and Operations 
 G. Bruce Fay, President, Seminole Gulf Railway, L.P. 
 
Project Team: 

Engagement was conducted by Carlos Mistry, Audit Team Leader; and 
 Kim Likens, Senior Investigator 
Under the supervision of: 

Joseph W. Gilboy, Intermodal Audit Manger 
Kristofer Sullivan, Director of Audit; and  
Howard Greenfield, Director of Investigations 

Approved by: Robert E. Clift, Inspector General 
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ATTACHMENT A – RAIL TRACK & RAIL FACILITY RELOCATION AGREEMENT 
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ATTACHMENT B – SGLR RESPONSE TO PRELIMINARY REPORT 
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ATTACHMENT C – ADDITIONAL INFORMATION FROM DEPARTMENT OGC 
 
Additional Information regarding Agreement AOD48 
Provided by Paul Martin, Assistant General Counsel, Florida Department of Transportation 
Date: September 11, 2012 
 

The Office of the General Counsel has prepared this clarification in order to explain the facts 
underlying the Railroad Track and Rail Facility Relocation Agreement (Relocation Agreement) which is 
the subject of the inquiry by the Office of Inspector General (OIG).  It is understandable that the OIG 
interpreted the Relocation Agreement as a procurement under which the District had not yet received 
some listed deliverables, given its references to Chapter 287, Florida Statutes.  However, neither party 
contemplated this being a contractual services procurement agreement. Rather, the parties’ lawyers 
interpret the Relocation Agreement to be an eminent domain condemnation settlement agreement 
through which the District acquired right of way required for road and bridge construction. This 
condemnation settlement agreement included settlement of all anticipated costs and fees, as well as 
compensation for the “cost to cure” as a portion of the severance damages suffered by the long-term 
lessee, Seminole Gulf (SGLR). A “cost to cure” is an eminent domain principle and a measurement used 
in calculating severance damages that compensates the landowner or lessee for expenses that would be 
incurred by that party in mitigating the effect the taking of the right of way parcel has on the remainder 
of the property.  These divergent interpretations indicate that the Relocation Agreement was, at best, 
in-artfully drafted; and at worst, insufficient to accomplish the desired result.  The current difficulty in 
determining the parties’ intended purpose of the Relocation Agreement and clarifying any 
misunderstanding is further compounded by the departure from the District of those employees who 
participated in the negotiations and drafting of the Relocation Agreement.  The District has conducted a 
comprehensive investigation of the underlying facts surrounding the negotiations and resulting 
Relocation Agreement.  

 
 The road project underlying the Relocation Agreement required the acquisition of part of a 
railroad corridor owned by CSX and leased to SGLR.  The relationship between CSX and SGLR impacted 
the road project and issues addressed in the Relocation Agreement.   CSX leased the corridor and 
railroad facilities to SGLR, which operates a railroad business within the corridor, through a 1987 lease 
agreement which was renewed in 2007 for an additional 20 years, and which provides for an additional 
renewal, if exercised in 2027, to extend through 2047.  The lease agreement required SGLR to maintain 
the rail facilities and return them to CSX at the termination of the lease. The District needed to acquire 
rights from both CSX and SGLR in order to perfect its title for the road right of way needed through the 
rail corridor.  The quitclaim deed from CSX to the Department was dated April 24, 2006 and the 
Relocation Agreement with SGLR was dated April 26, 2006.  The need for the relocation of the “wye” 
and the rail facilities was an essential requirement in the separate agreements executed by the 
Department with CSX and with SGLR.  
 The lease between CSX and SGLR addresses the need for relocation of rail facilities under certain 
circumstances.  The lease provides (Par. 5.05) that if relocation of SGLR’s improvements to property 
other than the leased property is required, then CSX and SGLR shall enter into a supplement to the lease 
agreement which provides for the termination of the lease agreement as to the affected property and 
the substitution of the property upon which the improvements are to be relocated. The existence of this 
lease required that the Department acquire the rights of both CSX and SGLR in order to construct the 
road project.  The District obtained a quitclaim deed from CSX that conveyed its underlying fee interest 
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in the corridor but did not convey SGLR’s leasehold interest.  The Relocation Agreement with SGLR 
intended to acquire SGLR’s leasehold interest for the Department for compensation. This compensation 
included: 1) payment for the estimated cost of the relocation of certain rail facilities so SGLR could 
remain in business (“cost to cure” as severance damages); 2) payment for SGLR’s business losses, and 3) 
SGLR’s estimated legal costs and fees.  
 

The Relocation Agreement detailed the work necessary for both the Department and SGLR to 
achieve their objectives.  The on-site work solely benefited the Department and it was imperative that 
the work be completed in a timely manner to clear the corridor to allow the road project to be 
completed on schedule.  The on-site work included the construction of several active rail crossings and 
active signals.  The District has verified that the on-site work was completed timely and as specified in 
the Relocation Agreement. The off-site work solely benefited SGLR and was intended to mitigate the 
anticipated damages to SGLR’s business for which the negotiated agreement provided compensation for 
the cost associated with a “cure” of these damages.  The off-site work included tasks anticipated to be 
performed by SGLR for its sole benefit: purchasing property for relocating the “wye,” reestablishment of 
public service facilities, track removal and relocation of its maintenance facilities. The anticipated cost of 
the off-site work was a damage sustained by SGLR in order to remain in business after the taking of its 
interest for which compensation was required.  Completion of this off site work was not necessary for 
the District to construct its road project.  It should be noted in a typical eminent domain case that a cure 
proposed to assist in assessing the value of the remainder property interest may or may not be 
implemented by the property owner. For these reasons, the off-site work itemized in the Relocation 
Agreement was not a true “deliverable” to the Department.  It is understood that today’s clarification 
may not fully explain why the off-site work was included in the Relocation Agreement and why it was 
described in such detail making it appear to be a deliverable. In hindsight, the District’s lawyers should 
have: declined to use a form relocation agreement; selected a format more appropriate for a right of 
way settlement agreement, at least, so far as the off-site work is concerned; and worded the Relocation 
Agreement quite differently.  

 
The intended relocation of the rail facilities is addressed in the quitclaim deed of the underlying 

fee from CSX to the Department.  In the deed, CSX reserved a permanent easement over the wye track 
to be relocated and a temporary operating easement over the entire premises conveyed “provided all 
rail work is completed and rail operations have been shifted to the relocated track.”  This 
contemporaneous document indicates that although CSX was not a party to the Relocation Agreement, 
it was an additional beneficiary of the off-site work under the terms of the lease between CSX and SGLR.  
It is of more import to the Department that completion of the off-site work detailed in the Relocation 
Agreement affects the expiration of the operating easement reserved in the quitclaim deed from CSX to 
the Department.   

 
The itemized off site work simply reflected the elements of the “cost to cure” damages paid to 

SGLR as part of the lump sum payment and was primarily for the benefit of the business operations of 
SGLR and ultimately for the satisfaction of the requirements of the lease agreement between CSX and 
SGLR.  An on-site inspection on August 22, 2012 by the District’s rail and legal offices, along with an OIG 
representative, reviewed all variances to the off-site work identified by the OIG in its report.  The 
inspection verified that SGLR substantially complied with the off-site work provisions in the Relocation 
Agreement with no adverse impact to the District’s facilities and the convenience and safety of the 
travelling public. 
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Furthermore, some of the off-site work identified by the OIG report as work not performed was 
impractical to perform exactly as specified in the Relocation Agreement.  For example, the Relocation 
Agreement envisioned that SGLR would relocate the wye track to adjacent land SGLR was going to 
acquire specifically from CSX; however, that land subsequently was sold by CSX to a third party which 
necessitated SGLR finding a different location for the wye track because the adjacent parcel was no 
longer available to SGLR.   

 
Additionally, changing business conditions resulting from the collapse of the housing market and 

prolonged downturn in the economy caused SGLR to change its business model and to rehabilitate 
certain existing facilities rather than construct and use a single public service facility as contemplated in 
the original Relocation Agreement.  SGLR rehabilitated or constructed six public delivery facilities 
instead of reestablishing a single facility as per the agreement.  These actions, not contemplated at the 
time of the execution of the Relocation Agreement, were necessitated by changing market conditions.  
In fact, the Tarpon Street facility is scheduled for operation in November 2012.  These departures from 
the off-site work identified in the Relocation Agreement did not prevent the Department from 
completing its road project and provided no inconvenience or safety concerns for the traveling public.  
The District suggests that in those instances the “off site” work actually performed complies 
substantially with the objectives of the Relocation Agreement and, in some instances, is of better 
quality, i.e. concrete rail crossings are of superior quality as rubber, require less maintenance and last 
longer.    Any such variances to the off-site work identified in the Relocation Agreement did not prevent 
the Department from completing its road project and provided no inconvenience or safety concerns for 
the traveling public. 

 
The present paramount concern is that the off-site work that was performed by SGLR satisfied 

the requirements of the lease agreement between SGLR and CSX.  It is important to the Department 
that CSX is satisfied with the location of the “wye” track as reconstructed, and that “all rail work is 
completed and rail operations have been shifted to the relocated track.” That has been accomplished 
and CSX has expressed its satisfaction. 

 
A satisfactory resolution of the issues raised in the IG report can be reached if it can be agreed 

that the performance of the off-site work is not a “deliverable” to the Department, but rather, a benefit 
to SGLR and CSX, an unnamed third party beneficiary to the Relocation Agreement.  The only services to 
be performed by SGLR in the Relocation Agreement that constituted true “deliverables” to the 
Department were those reflected in the on-site work, which cleared and improved the right of way for 
the road construction.  Performance of the off-site work was not for the benefit of the Department, was 
not essential for the completion of the road project, and the lack its performance impacts neither the 
convenience nor the safety of the traveling public.  On the other hand, the performance by SGLR of the 
certain elements of the off-site work and acceptance of same by CSX is essential to the Department 
because it defines the location of the permanent easement reserved for the relocated “wye” and 
generates the condition required for the release of the temporary easement reserved by CSX in the 
quitclaim deed.   

 
The following corrective action will address any remaining concerns regarding this matter. The 

District intends to execute an addendum to the Relocation Agreement which specifies the true nature of 
the agreement as a “lump sum” settlement.  Such an addendum would: 1) clarify the objectives of each 
of the parties; and 2) state that the off-site work was not a “deliverable” to the Department, but rather, 
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elements of SGLR’s damages and services required to be performed by SGLR for the benefit of both CSX 
and SGLR in order to comply with the provisions of the lease agreement between CSX and SGLR.  Such 
an addendum to the Relocation Agreement would provide clear language for the invoicing and payment 
of the final installment of the “lump sum” settlement to be paid upon written acknowledgment 
obtained from CSX,  the unnamed third party  beneficiary of the off-site work, that:  a) the performance 
of certain elements of the off-site work  satisfied the requirements of the lease agreement between CSX 
and SGLR; b) that CSX is satisfied with the location of the “wye” and its permanent easements, as 
relocated by SGLR; and c) that “all rail work is completed and rail operations have been shifted to the 
relocated track” in compliance with the conditions in the quitclaim deed from CSX to the Department for 
the expiration of the temporary operating easement. 

 
Hopefully, this response clarifies the true purposes of what should have been created in the 

form of a settlement agreement and adequately addresses the concerns of the Inspector General. 
However, if the Inspector General has further concerns, we would be happy to provide further 
clarification. 
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