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EXECUTIVE SUMMARY

In December 2009, the Office of Inspector General (OIG) received an anonymous
complaint alleging that, “Seminole Gulf Railroad had been paid a large sum of money to
provide rail work associated with a road expansion project along State Road 739 —
Evans Avenue.” The complainant said, “Gordon Fay and Seminole Gulf Railway
received approximately five and half million dollars for work they did not complete.”

As a result of the complaint, the OIG conducted a review of a Railroad Track and Rail
Facility Relocation Agreement AOD48 (agreement) between the Florida Department of
Transportation (department) and Seminole Gulf Railway Limited Partnership (SGLR) in
District One. The purpose of the agreement was for SGLR to accommodate the
construction of a portion of State Road (S.R.) 739 in Ft. Myers, Florida. The agreement
was executed on April 26, 2006, for $11,781,220. The total invoiced and paid on the
agreement through October 30, 2007, was $11,155,362.

The purpose of this review was to determine whether SGLR had performed all
contractually obligated work specified in the agreement and whether SGLR was
compensated for work not performed.

Those tasks within the agreement necessary to achieve the district’s objectives of
building the S.R. 739 road project were completed. In the agreement, these tasks were
itemized and priced. The total value of the work in the agreement necessary to
complete the department’s objectives was $5,280,900 (Appendix B). Our review
disclosed this work has been completed.

While additional tasks were specified and priced in the agreement and appeared to be
deliverables expected of SGLR because of the type of agreement used, this review
disclosed these tasks valued at $6,500,320, were not required by the department to
complete the S.R. 739 road project. These were projections arrived at through
negotiation between the department and SGLR to compensate SGLR for work that
would need to be done by SGLR if they elected to return the features of their facility to
conditions that existed before the S.R. 739 road project. We determined that, while
SGLR has not elected to complete portions of this work, this is their business decision
and does not impact the department.

The use of a Railroad Track & Facility Relocation Agreement created the appearance of
over five million dollars in payments provided by the department for deliverables not
obtained; however, neither party considered these items to be deliverables.

Enhancing Public Trust in Government



Office of Inspector General
Florida Department of Transportation

Our review identified the following finding:
¢ District One did not execute the appropriate type of agreement with SGLR to
properly distinguish between required deliverables and settlement issues.

We recommend the district rectify the current finding by executing an addendum to the
railroad track and rail facility relocation agreement. The addendum should: 1) clarify the
required tasks by SGLR; and 2) clarify the business damages which were not
“deliverables” to the department, but rather elements of SGLR’s settlement.

District One has reviewed this report and concurs with the findings and
recommendations.
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RESULTS OF REVIEW

In December 2009, the OIG received an anonymous allegation regarding a
Railroad Track & Rail Facility Relocation Agreement (AOD48) executed between the
department and SGLR on April 26, 2006. The complainant alleged that:

“Seminole Gulf Railway had been paid a large sum of money to provide
rail work associated with a road expansion project along State Road 739 —
Evans Avenue.”

As part of the money paid, the complainant said:

“Gordon Fay and Seminole Gulf Railway received approximately five and
half million dollars for work they did not complete.”

In response to the allegation, the OIG initiated a review to determine whether SGLR had
performed all contractually obligated work specified in the agreement and whether
SGLR was compensated for work not performed.

Seminole Gulf Railway Limited Partnership is a rail company located in Ft. Myers,
Florida, which operates an entertainment dinner train and transports various materials
and commodities. In 1987, SGLR entered into a 20-year lease agreement with CSX
Transportation, Inc. (CSXT) for over 100 miles of rail extending from Desoto County to
Collier County in Florida. District personnel indicated the lease was extended in 2007
after the initial 20-year term.

On April 26, 2006, the department entered into an agreement with SGLR for the
relocation of railroad tracks and rail facility in Ft. Myers, Florida (Attachment A). The
agreement to relocate the mainline railroad track operated by SGLR was necessitated
by a pending road construction project on State Road 739. This lump-sum agreement
for $11,781,220 compensated SGLR for the work necessary to accommodate the road
project and their business damages as a result of this project. The district made
payments pursuant to four invoices submitted under the agreement, totaling
$11,155,362. A final invoice of $625,858 was received on November 14, 2011. As of
the date of this report, this invoice has not been paid pending approval by CSXT of
whether the new wye completed by SGLR satisfies the requirements of the lease
agreement between SGLR and CSXT.

SGLR was to construct and complete certain tasks within the agreement necessary for
the department to complete the road project. Those tasks necessary to achieve the
district’s objectives of building the S.R. 739 road project were completed. The OIG
performed site inspections with district personnel on August 23, 2011 and August 22,
2012. The site visits confirmed that all required tasks have been completed.
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The OIG previously issued a preliminary report to SGLR in order to obtain comments
regarding the results of this review. SGLR (Attachment B) provided a response
containing additional information which affected the results of our review. In addition,
the department’s Office of the General Counsel provided our office with a response
(Attachment C) containing relevant information.

After receiving and reviewing this additional information, our office has modified our
preliminary findings and conclusions. These modifications have resulted in the following

finding and conclusion.

Finding 1 — Agreement

Conclusion

Supporting
Evidence

District One did not execute the appropriate type of agreement
with SGLR to properly distinguish between required deliverables
and settlement issues. The form of the agreement created the
expectation that all work specified in the agreement constituted
deliverables.

The agreement executed by District One with SGLR specifically
references that receipt and acceptance of deliverables must
follow the provisions of Section 287.058, Florida Statutes (F.S.),
Contract document. The agreement included a detailed budget
exhibit listing costs of items as though all items in the agreement
are deliverables. This indicates the agreement is a procurement
contract which must adhere to the requirements of Chapter 287,
F. S., Procurement of Personal Property and Services, to protect
the department’s interests.

However, additional documentation and communication with
District One and the Office of General Counsel staff has revealed
the agreement with SGLR contains two separate objectives. The
first objective was to construct and complete all necessary tasks
to facilitate the road project. While a railroad track and rail facility
relocation agreement is appropriate for this type of objective, a
lump sum payment provision is only appropriate if the total does
not exceed $100,000. This provision is addressed in Section
C.13, Negotiations and Agreements, Rail Manual, Topic No. 725-
080-002 (March 2000).

District One and the Office of General Counsel have indicated
that the second objective was to provide a settlement to SGLR for
business damages caused as a result of the department’s road
construction project. Florida law allows for compensation to a
business for lost profits and business damages due to an
acquisition under Chapter 73, F.S., Eminent Domain. A separate
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Cause

Impact

Recommendation

agreement should have been executed to provide for settlement
damages.

Through negotiations with SGLR, the district modified a version of
the standard rail relocation agreement template. District staff did
not distinguish deliverables necessary for completing the road
construction on S.R. 739 and settlement issues from SGLR
business damages caused as the result of rail right of way
purchased.

The inappropriate use of a railroad track and rail facility relocation
agreement creates the appearance of over five million dollars in
payments provided by the department for deliverables not
obtained. However, it is the decision of the entity which endures
the business damages how they expend settlement payments.

We recommend the District One Modal Development
Administrator ensure:
e required deliverables on rail agreements are properly
indicated and the agreement is executed per Chapter 287,
F. S., Procurement of Personal Property and Services; and
e settlement issues for business damages are not included
on a procurement contract and included on an agreement
clearly indicating it is for business damages.

We recommend the district rectify the current finding by executing
an addendum to the railroad track and rail facility relocation
agreement. The addendum should: 1) clarify the required tasks
by SGLR; and 2) clarify the business damages which were not
“deliverables” to the department, but rather elements of SGLR'’s
settlement.
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APPENDIX A — PURPOSE, SCOPE AND METHODOLOGY

The purpose of this project was to determine whether or not SGLR has performed all
contractually obligated work specified in the agreement and whether SGLR was
compensated for work not performed.

The scope included a review of the agreement, a review of all invoices from April 26,
2006, through the present and an assessment of events that transpired from the
negotiation of this agreement through the present.

Our methodology included:

reviewing applicable laws, rules, regulations and procedures;

examining the agreement, all invoices and other supporting documentation;
performing site inspections; and

interviewing personnel associated with the agreement.
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APPENDIX B — AGREEMENT TASKS TO FACILITATE ROAD PROJECT

SGLR was required to complete the following tasks in order for the district to complete
the S.R. 739 road project. This table was created using some items included in Exhibit

B of Railroad Track and Rail Facility Relocation Agreement AODA48.

CROSSING CONSTRUCTION

Franklin Street

Dora Street

South Street (Moody)
leffcott Street (2 Tracks)*
Katherine Street *

South Street (Main)
Edison Ave. (At Evans)
MNew Metro Xing

MLK

Lemon Street

TRACK CONSTRUCTION

Main Line Track Lemon 5t. to South St
Three Switches

Moody Spur Track Construction

Four Switches

Passing Track Construction

One Switch

5. Leg of WYE Track Construction

REMOVAL & DISPOSAL

MLE Main Line Crossing

MLK West Leg of WYE crossing Crossing
Main Line Track

North Leg of WYE

Sub Track 38 400'

Lump Sum

ary

38
38
38
38
38
50’
60
140
140
30

ary
3966

1157

1070

730

SURFACE

Adv
Adv
Adv
Adv
Adv

C

Full Depth Rubber

C
C
Adv

. Rail Seal
. Rail Seal
. Rail Seal
. Rail Seal
. Rail Seal
oncrete

oncrete
oncrete
. Rail Seal

Feet
Each
Feet
Each
Feet
Each
Feet

Feet
Feet
Feet
Feet
Feet

$60,000.00
$60,000.00
$60,000.00
$105,000.00
$60,000.00
$155,000.00
$171,000.00
5458,000.00

5422,000.00 Lights & Relocate

$66,000.00

SIGMNALS

CB
CB
Type I
CB
CB
Type I
Type l1
Type 1l

$3,850.00
53,850.00
§165,000.00
$3,850.00
53,850.00
§302,500.00
$365,000.00
§325,000.00
§125,000.00

Total Crossing Construction

$247.50
$65,000.00
$220.00
$65,000.00
$220.00
$65,000.00
$247.50

Total Track Construction

Total Removal & Disposal

TOTAL

TOTAL COST

$63,850.00
$63,850.00
$225,000.00
$108,850.00
$63,850.00
$457,500.00
$536,000.00
$783,000.00
$547,000.00
$66,000.00

£2.914.500.00

$981,585.00
$195,000.00
$263,340.00
$260,000.00
$235,400.00

$65,000.00
$180,675.00

£2.181.000.00

$0.00
$0.00
$0.00
$0.00
$0.00
185 000.00

518500000

$5,280,900.00
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APPENDIX C — MANAGEMENT RESPONSE

= \

Florida Department of Transportation

RICK SCOTT 801 North Broadway Avenue ANANTH PRASAD, P.E,
GOVERNOR Bartow, FL 33830 Sl
MEMORANDU
To: Robert E. Clift, Inspector General o~

From: Billy Hattaway, P.E., Distric
Copies: Joseph Gilboy, Carlos Mistry

Subject: Response to Report 10C-4001

We reviewed Advisory Report 10C-4001, dated October 18, 2012, from your office
summarizing the audit you conducted of the April 26, 2006 Railroad Track and Rail
Facility Relocation Agreement, (Agreement) between the Florida Department of
Transportation (FDOT) and Seminole Gulf Railway Limited Partnership (SGLR), and
respond as follows:

The District concurs with the findings and recommendations.

The District agrees with the finding that the use of a Railroad Track and Rail Facility
Relocation Agreement was not appropriate to accomplish both objectives of the parties;
1) facilitating the timely construction of the road project; and 2) compensating SGLR for
business damages caused by the project.

The District agrees with the recommendations and will: 1) pursue execution of an
addendum to the Agreement to: a) clarify the required tasks by SGLR; and b) clarify the
business damages which were not “deliverables” to the FDOT, but rather elements of
the settlement with SGLR, and 2) use separate agreements in the future in situations
involving both standard rail relocation agreements and settlement of business damage
claims arising from the relocation under governing eminent domain principles.

The District appreciates the work of the Inspector General and will respond to any
further concerns.

www.daot.state.flus
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DISTRIBUTION, PROJECT TEAM AND STATEMENT OF ACCORDANCE

Distribution:
Billy Hattaway, District 1 Secretary
Andrew J. DeNering, Assistant General Counsel
Anthony J. Stevens, Assistant General Counsel
Arlene Barnes, District Rail Administrator

Information Distribution:
Ananth Prasad, P.E., Secretary
Francis Gibbs, Chief of Staff
Gerald B. Curington, General Counsel
Paul Martin, Assistant General Counsel
Richard Biter, Assistant Secretary for Intermodal Systems Development
Juan Flores, State Freight and Logistics Administrator
Fred Wise, State Rail Office Manager
Brian Peters, Assistant Secretary for Finance and Administration
Robin Naitove, Comptroller
Brian Blanchard, P.E., Assistant Secretary for Engineering and Operations
G. Bruce Fay, President, Seminole Gulf Railway, L.P.

Project Team:

Engagement was conducted by Carlos Mistry, Audit Team Leader; and
Kim Likens, Senior Investigator

Under the supervision of:
Joseph W. Gilboy, Intermodal Audit Manger
Kristofer Sullivan, Director of Audit; and
Howard Greenfield, Director of Investigations

Approved by: Robert E. Clift, Inspector General

Statement of Accordance

The mission of the department is to provide a safe transportation system
that ensures the mobility of people and goods, enhances economic prosperity,
and preserves the quality of our environment and communities.

The mission of the Office of Inspector General is to promote integrity, accountability and process
improvement in the Department of Transportation by providing objective fact-based assessments
to the DOT team.

This work product was prepared pursuant to Section 20.055, Florida Statutes, in accordance with
the applicable Principles and Standards for Offices of Inspectors General as published by the
Association of Inspectors General and the International Standards for the Professional Practice of
Internal Auditing as published by the Institute of Internal Auditors, Inc.

This report is intended for the use of the agency to which it was disseminated and may contain
information that is exempt from disclosure under applicable law. Do not release without prior
coordination with the Office of Inspector General.

Please address inquiries regarding this report to the department’s Office of Inspector General at
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ATTACHMENT A — RAIL TRACK & RAIL FACILITY RELOCATION AGREEMENT

. . ' ! . @f&
3 | ! XD

?.5) STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION
?.G) " 'RAILROAD TRACK & RAIL FACILITY RELOCATION AGREEMENT
FINANCIAL PROJECT NO. IROAD NAME OR NO. | COUNTY NAME PARCEL & R/W NO. FAP NO.
195766-1-57-01 SR739-Evans Ave. LEE 12014 (Relocate) N/A
THIS AGREEMENT, made and entered this o (#*day of : , by and

between the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION (hereinafter,
“DEPARTMENT”), and SEMINOLE GULF RAILWAY LIMITED PARTNERSHIP (hereinafter,
“SGLR"), a foreign limited partnership organized and existing under the laws of Delaware, authorized to
do business in Florida, with its principal place of business in the City of Fort Myers, County of Lee, State
of Florida, for the relocation of railroad tracks and rail facility in Ft. Myers, Lee County Florida.-

EXHIBITS LIST ’ '
All exhibits listed below are attached hereto and incorporated into this Agreement:

' k.

Exhibit A: | Work Schedule, ' !
Project Description & Responsibilities, ' i

Scope of Railroad Track & Highway Crossing Construction,

Scope of Railroad Signal Work to be Performed by Seminole Gulf Ra:lway,
Scope of Railroad Related Work to be Performed by Department’s Contractor

Exhibit B: | Budget, Payment Schedule ' i

Exhibit C: | Railroad Crossings Index No. 560

Exhibit D: | Railroad Grade Crossing Traffic Control Devices Index No. 17882

Exhibit E: | Railroad Grade Crossing Traffic Control Devices, )
Schedule of Annual Cost of Automatic Highway Grade Crossing Traffic Control Devices

Exhibit F: | State of Florida Department Of Transportation Contract Plans :

Exhibit G: | State of Florida Department of Transportation Railroad Plans

1. WHEREAS, the DEPARTMENT is constructing a portion of the State Highway System located on
SR739 (the new Evans Avenue), in Fort Myers, Florida, under Financial Project ID 195766-1-57-01,
(hereinafter, “PROJECT™) as depicted in the DEPARTMENT’S Contract Plans attached hereto as
Exhibit G and incorporated herein, and the DEPARTMENT’S Railroad Plans, attached ‘hereto as
Exhibit F and incorporated herein.

2. WHEREAS, construction of the PROJECT will require relocation of the mainline railroad track,
which is owned and operated by SGLR, to an existing rail corridor as depicted in Exhibit G.

3. WHEREAS, construction of the PROJECT will require the existing north wye track and the existing
Public Service Delivery Facility owned by SGRLP be relocated.

4, WHEREAS, SGLR has reached an agreement for the relocation of its Public Service Delwery Facﬂlty
and north wye track with the DEPARTMENT. - .

i
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FP #195766-1-57-01
SGLR RELOCATION AGREEMENT
j Page 2 of 9

I

NOW, THEREFORE, in consideration of the mutual undertakings as herem set forth the parties hereto
agree as follows: - o _ | o :

SEM.[NOLE GULF RAILWAY LIMITED PARTNERSHIP RESPONSIBILITIES

L

1.

All work on'the PROJECT shall constitute the “On-Site” location. All relocauon work not
located on the PROJECT shall constitute the “Off-Site” location. - : ]

SGLR agrees to perform all On-Site work required on page 3 of Exhlblt A and Exhibit F in
accordance with page 1 of Exhibit A and the plans and specifications for the Railroad Work
which have been previously approved by the DEPARTMENT (Exhibits F and G).

SGLR agrees that compliance W1th the work schedula listed on pages 1 and 2 of Exhibit A is of
the essence.

SGLR agrees to construct and complete all On-Site work obligatwns hslcd on page 3 and 4 of
Exhibit A on or before the date on which the DEPARTMENT completes the PROJECT.

SGLR agrees to perform all work in a commerclally reasonable manner and, using such methods
so as not to cause a delay to the DEPARTMENT’S contractor in the prosecution of the
PROJECT. For the purposes of this Agreement, it is agreed that the contmued operation of the
railroad scrv;ces by SGLR as permitted under this Agreement and under the Temporary Lease
dated » 2006 between SGLR and the DEPARMENT, shall be deemed not to delay
the DEPARIMENT S contractor.

Upon execution of this Agreement, SGLR shall grant to the DEPARTMENT and 1ts Agents
access to the rail corridor operated upon by Seminole Gulf Railway for the purpose of
constructing those improvements intended to be built by a third party COntractor and hsted in
Exhibit G Constructlon Plans, and Exhibit F Railroad Plans.

SGLR shal] commence all Off-Site work listed on page 3 of Exhibit A upon execution of this
agreement. SGLR agrees to complete all Off-Site work on a schedule that does not conflict nor

interfere with its On-Site work obligations and On-Site work completion requirement.

SGLR shall provide the property on which SGLR shall construct thc new Public Service

" Delivery Facility, and the new wye track.
" SGLR shall only use new parts, eqmpment components and materials for the construction and

" completion of all work listed above in’ paragraphs 4 on the mainline track from Lemon St to

South Street including turnouts, crossings and mgua.ls Signal equlpment for SR 82 (MLK) will
be relocated and lights upgraded. - _ |

1

10. SGLR shall prowde all engineering and on-31te superwsmn reqmred for work hstcd above in

paragraphs 4 and 7.
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’ ' FP #195766-1-57-01
SGLR RELOCATION AGREEMENT

: Page 3 of 9

i

11. SGLR using its own work force shall install automatic crossing traffic control devices at SR 739

Evans Avenue (hereinafter, “SR 739”) and SR 82 Dr. Martin Luther ng Jr. Boulcvard
(hereinafter, “SR 82”) Standard Railroad Crossings in accordance with: '

A. Exhibit A, page 2 “Scope of Railroad Track Work to Be Performed by Semmole Gulf
Railway”; and

B. Exhibit D; “Railroad Grade Crossing Traffic Control Devices” Index Number 17882;and

C. Rule 14-57.011, Florida Administrative Code, which is incorporated by reference into ThlS
agreement. .

12. In the event any emergency or safety issue occurs on the PROJECT locatlon after normal

business hours, which is 8:00 am - 5:00 pm or during the weekends and holidays, SGLR shall
take necessary measures to correct the situation and notify the DEPARTMENT at the beginning

of the first day of business after the occurrence. !

II. STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION RESPONSIBILITIES

1.

The DEPARTM'ENT shall complete all work required to be pcrformed on page 5 of Exhibit A.

2." The DEPARTMENT shall p'rovide by Au_gijst 1, 2007 notice to commence construction on the

- relocation of the mainline track to SGLR.

i
Tl
'
i

The DEPARTMENT shall require its contractor to furnish Rat]road Protective Public
Liability and Railroad Protective Property Damage Liability Insurance in a combined amount of
TWO.MILLION ($2,000,000) for all personal injuries, death or property damage, per occurrence
arising during the policy period. The maximum dollar amounts of coverage to be reimbursed by
Federal funds, with respect to bodily injury, death or property damage, is limited to a combined
amount of SIX MILLION ($6,000,000) per occurrence unless approval for larger amounts by
the FHWA Division Administrator is made a part of this Agreement. The DEPARTMENT will
also require its contractor to furnish SGLR with a Certificate of Insurance showing that the

_ contractor carries liability insurance (applicable to the job in question) in the amount of TWO

MILLION ($2,000,000) for all personal injuries, death, or property damage, per occurrence
arising during the policy périod. Such insurance is to conform with the requirements of the U.S.
Department of Transportation, Federal Highway Administration, Federal-Aid Policy Guide, 23

C.F.R, Subchapter G, Part 646, Subpart A, and any supplements thercto or revisions thereof. -

IIL. PAYMENT TERMS

1.

~ A. Furnish and install at-grade crossinjgs

The DEPARTMENT shall pay to SGLR an 1ncluswc Iu.mp sum-of ELEVEN MILLION SEVEN
HUNDRED AND EIGHTY-ONE THOUSAND TWO HUNDRED AND TWENTY DOLLARS
AND NO CENTS ($11,781,220.00) (hereinafter “Lump Sum”) based on the Payment Schedule

" which shall include the cost of the followmg items that are hsted in Exhibits A & B attached

hereto and mcorporated herein: _
I

B. Furnish and install crossing traffic control devices

C. Off site location and construction of a Public Service Delivery Facility

D. Off site locatlon and installation of a new wye track and storage!passmg t.rack
S
.
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- ' " FP#195766-1-57-01
SGLR RELOCATION AGREEMENT
Page 4 of 9

E. The cost of watchmen or flagging services when the DEPARTMENT’S contractor is carrying
out work adjacent to the SGLR’S tracks and whenever the contractor is performing work
requiring movement of employees, trucks, or other equipment across the tracks of SGLR, or
when at other times SGLR and DEPARTMENT shall agree that such a service is necessary

F. All SGLR rail project related engineering expense including SGLR oﬁ site supervision.
G. Attorney Fees:

(1) It is specifically understood and agreed by the parties that the “Lump Sum” herein includes
all attorney fees of every kind and nature, that may be related. to, connected with, or
flowing from the transaction, relationship or the dealings between the parties in this matter,
or arise with respect to compensation for eminent domain. oo

(2) It is understood and agreed by SGLR that the inclusion of all attorney fees in the “Lump
Sum” was a relied upon inducement for the Department to enter into this agreement.

(3) SGLR represents that no attorney was involved in either the agreement process or the
ultimate agreement reached by the parties except for contractual review as to thc
documents related to this transaction. .

(4) SGLR agrees to defend, indemnify and hold harmless the DEPARTMENT from any and
all claims, loss, damage, costs or judgments for attorney fees, of every kind and nature,
that may be related to, connected with, flowing from the transaction, relationship or the
dealings between the parties in this matter or arise with respect to compensation for
eminent domain. ;

2. Ifthe DEPARTMENT fails to provide notice by August 1, 2007 as required in section I1.2 above,
an adjustment based on the Consumer Price Index (hereinafter, “CPI”) shall apply as follows: the
CPI shall apply from August 2, 2007 to the date the DEPARTMENT provides notice to SGLR
required in section 112 above, to any remaining unpaid balance due to SGLR after August 1,
2007. This adjustment will be reflected in the next scheduled payment. All remaining scheduled
payments thereafter shall be consistent with the payment schedule in Exhibit B. The
DEPARTMENT may at its option avoid this payment adjustment by prepaying the remaining
unpaid balance due to SGLR.

3. The DEPARTMENT shall promptly compensate SGLR upon rcccipt of Payment Schedule
invoices as provided for in Exhibit B and in accordance with Section 215,422, Florida Statutes.

4. SGLR shall submit to the DEPARTMENT Payment Schedule Invoices #5 in accordance with
applicable Section 215.422 Florida Statutes and within one hundred eighty (180) days from the
completion of the project, for all remaining charges as provided for in Exhibit “B”.

5. Payment shall be made only after receipt and approval of goods and services unless advance
payments are authorized by the State Comptroller under Section 215.422(14), Florida Statutes.
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FP #195766-1-57-01
SGLR RELOCA TION AGREEMENT
Page Sof 9

. If a payment is not available within 40 days, a separate interest penalty at a rate as established
pursuant to Section 215.422(3)(b), Florida Statutes, will be due and payable to SGLR in addition
to the invoice amount, interest penalties of less than one (1):dollar will not be enforced unless
SGLR requests payment. Invoices which have to be returned to SGLR because of SGLR
preparation errors will result in a delay in the payment. The invoice payment requirements do
not start until a properly completed invoice is provided to the DEPARTMENT.

. Subjcct to Section V 6 (Force Majeure) In the event that SGLR fails to complete its obligation as
listed in On Site Improvements Exhibit A and in accordance with the work schedule in Exhibit
A, or fails to comply with any other obligation under this Agreement or under law, and such
failure directly results in a delay to the DEPARTMENT’S contractor’s timely performance under
a previously mutually agreed upon work schedule, then the amount payable to SGLR by the
DEPARTMENT under this Agreement shall be reduced by the amount of One Thousand-
($1,000) Dollars for each day that the DEPARTMENT’S contractor is delayed by such failure

. A Vendor Ombudsman has been established within the Department of Banking and Finance.
The duties of this individual include acting as an advocate for contractors/vendors who may be

* experiencing problems in obtaining timely payment(s) from a state agency. The Vendor
Ombudsman may be contacted at (850)410-9724, or by calling the State Comptmllcr s Hotline,
1-800-848-3792.

REQUIRED FLORIDA STATUTE PROVISIONS

A. In accordance with Section 287.0582, Florida Statutes, the follomng prov:smn is mcluded in
this Agreement: !

The DEPARTMENT S obligation to pay under this section is contlngent upon an annual
appropriation by the Florida Legislature.

B. The State of Florida’s performance and obligation to pay under this Agreement is contingent
upon an annual appropriation by the Legislature. In the event this Agreement is in excess of
$25,000 and has a term of more than one year, the provisions of Sectlon 339.135(6)(a), Florida
Statutes, are hereby incorporated:

“The DEPARTMENT, during any fiscal year, shall not expend money, incur any liabi]ity,
or enter into any contract which, by its terms, involves the expenditure of money in excess
of the amounts budgeted as available for expenditure during such fiscal year. Any contract,
verbal or written, made in violation of this subsection is null and void, and no money may
be paid on such contract. The DEPARTMENT shall require a statement from the
Comptroller of the DEPARTMENT that such funds are available prior to entering in any
such contract or other binding commitment of funds. Nothing herein contained shall
prevent the making of contracts for periods exceeding one year, but any contract so made
shall be executory only for the value of the services to be rendered or agreed to be paid for
in succeeding fiscal years; and this paragraph shall be incorporated verbatim in all
contracts of the DEPARTMENT which are for an arnount in excess of ($25,000.00) and

which have a term for a period of more than one year.” :

“C. In accordance with Section 287.058, Florida Statutes, the following provision is included: If .
this contract involves units of deliverables, then such units must be received and accepted in
‘writing by the Contract Manager prior to payments. -
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D. In accordance with Section 215.422, Florida Statutes, the following provisions are included:
Contractors providing goods and services to the DEPARTMENT should be aware of the
following time frames. Upon receipt, the DEPARTMENT has five (5) working days to
inspect and approve the goods and services. The DEPARTMENT has 20 days to deliver a
requést for payment (voucher) to the Department of Banking and Finance. The 20 days are
measured from the latter of the date the invoice is received or the date the goods and services
are received, inspected, and approved. i

IV. MAINTENANCE TERMS - !

1.

After the automatic crassing devices (hereinafter, “DEVICES”) have been installed and/or
adjusted and found to be in satisfactory worklng order by the parnes the DEVICES shall
immediately be placed into service.

The DEPARTMENT shall be one hundred percent (100%) responsible for the Exhibit E
maintenance costs for the DEVICES located at SR 739 and SR 82 so long as the DEVICES are
on the State-Maintained Highway System. Exhibit E maintenance costs “Schedule of Annual
Cost of Automatic Highway Grade Crossing Tratf ic Control Devices” are subject to future

. revisions.

If the DEVICES located at SR 739 and SR 82 are no longer required at'the point of installation,
upon notification to the DEPARTMENT, they may be removed to another location as agreed
upon and at the expense of the party requiring such removal or relocanon

After the DEVICES have been placed into service, SGLR its successors or assigns shall operate
and maintain the DEVICES until it is agreed .between the DEPARTMENT and SGLR or it
successors and assigns that the DEVICES are no longer necessary; or until the crossing on which
a DEVICE is located becomes abandoned or legal requirement(s) occur that require operation of
the signal(s) to cease. i

The cost of any adjustment, rclocation, or replacement of the DEVICES shall be assumed by the
party initiating such action, unless such action is the result of loss or-damage to DEVISES in
which events shall deemed as an event initiated by the DEPARTMENT.

Should the use of the DEVICES be abandoned due to removal of thé roadway then all rights
hereby granted to the DEPARTMENT shall thereupon cease and terminate and the
DEPARTMENT will, at its sole cost and in a manner satisfactory to SGLR, remove said
crossing(s) and restore SGLR property to the condition previously found, provided that SGLR
may, at its option, remove the said crossing(s) and restore its property, and the DEPARTMENT
will, in such event, upon bill rendered, pay to SGLR the reasonable cost incurred by it in such
removal and restoration, provided such costs are accrued as specified in‘paragraph 5 above.
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7. Upon completion of the PROJECT, the DEPARTMENT shall be responsible for the mainfenance

cost of SGLR’S trackbed and rail components plus the highway roadbed and surfaces for the
width of the rail ties within the crossing areas for the crossings located on SR 739 and SR 82.
The parties agree that at SGLR option, and only after notification to the DEPARTMENT that
includes a work estimate, SGLR may perform such periodic maintenance work and bill the
DEPARTMENT directly for the costs reasonably incurred. Future improvements and/or
replacement will be mutually agreed upon by both parties and at the expense to the
DEPARTMENT. '

The City of Fort Myers shall continue to be responsible for the maintenance costs of all other
traffic control devices and other at grade crossings installed as a part of this PROJECT.

V. GENERAL PROVISIONS

1.

The parties acknowledge that this PROJECT is of an urgent nature and that the terms of this
Agreement do not establish a precedent for future agreements. The parties agree that this
Agreement is for Financial Project Number 195766-1-57-01 only. The parties acknowledge that
this Agreement in no way supersedes or cancels the Railroad Re1mbursement Master Agreements
entered into by the parties on November 13, 1987. ) .

SGLR covenants and agrees that it will indemnify and hold harmless the DEPARTMENT and all
of the DEPARTMENT’S officers, agents, and employees, and agents other than
DEPARTMENT’S contractors, from any claim, loss, damage, cost charge, or expense arising out
of any act, action, -neglect, or omission, by SGLR during the performance of the contract,
whether direct or indirect, and whether to any person or property to which the DEPARTMENT
or said parties may be subject, except that neither SGLR nor any of its subcontractors will be
liable under this section for damages arising out of injury or damage.to persons or property
directly caused or resulting from the gross negligence or willful misconduct of the
DEPARTMENT or DEPARTMENT’S contractor, or their respective officers, agents, or
employees. Notwithstanding the foregoing, SGLR’S liability for claims relating to delays
allegedly caused by SGLR shall be limited as set forth in Section V.5 of this Agreement.

Except for costs related to the Lump Sum Amount required by this agreement, records of costs
incurred under terms of this Agreement shall be maintained and made available upon request to
the DEPARTMENT at all times during the period of this Agreement and for three years after
final payment is made. Copies of these documents and records shall be promptly furnished to the
DEPARTMENT upon request. Records of costs incurred includes SGLR’S general accounting
records and the PROJECT records, together with supporting documents and records, of SGLR

“and all subcontractors performing work on the project, and all other records of SGLR and

subcontractors considered necessary by the DEPARTMENT for a proper ‘audit of costs.
In the event the DEPARTMENT’S contractor provides a Notice Of Intent to make a claim

" against the DEPARTMENT relating to a delay alleged to be caused by SGLR in the completion

of SR789 Evans Avenue railroad work, which directly delays the DEPARTMENT"S contractor’s
timely pérformance under a previously mutually agreed upon work schedule, the

* DEPARTMENT will, in accordance with the DEPARTMENT’S procedure, notify SGLR of the

its contractor’s notice of intent, and SGLR will there after keep and maintain daily filed reports,

- and all other records, of the Evans Avenue rallroad work relanng to the 1ntended claim of the

contractor.
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In the event the DEPARTMENT’S contractor makes ‘any Claim against the DEPARTMENT
relating to a delay alleged to be caused by SGLR in the completion of the SR739 Evans Avenue
railroad work, which directly delays the DEPARTMENT’S contractot’s timely performance
under a mutually agreed upon work schedule, the Department will notify SGLR and SGLR will
use commercially reasonable efforts to cooperate with the DEPARTMENT in analyzing the
Claim within a reasonable time. SGLR shall not be responsible to the DEPARTMENT’S
contractor with respect to any claim made by the DEPARTMENTS contractor, and the liability
of SGLR to the DEPARTMENT shall be limited to the amounts set forth in III.7 above
(Performance of the SR739, Evans Avenue railroad work). ,

Force Majeure: Neither SGLR not the DEPARTMENT shall be liable to the other for any delays,
losses, damages, penalties or failure of performances under this Agreement, or in accordance
with the Schedule, to the extent such delays, losses, damages, penalties or non-performance is
due to an act of God; act of the public enemy; strike or other like dispute; flood; riot or civil
disturbance; interference by civil or military authorities; fire; explosion; lack or failure of sources
of supply of materials, fuel or power; restriction or prohibition as the result of any law, ordinance
or regulation of any national, state or local governmental authority; named storms affecting
SGLR’S lines or operations in Southwest Florida or any other event beyond the control of the
non-performing party and which could not have been avoided or overcome by the exercise of due
diligence; provided that the party claiming the excuse from performance has (a) promptly

_ notified the other party of the occurrence and its estimated duration, (b) promptly used

commercially reasonable effort to remedy or mitigate the effect of the occurrence to the extent
possible, and (c) resumed performance as soon as reasonably possible.

In accordance with Section 287.133(2)(a), Florida Statutes the foﬂowmg provisions are

included:
A person or affi liate who has bccn placcd on the convicted: vcndor list following a
conviction for a public entity crime may not submit a bid on a contract to provide any’
goods or services to a public entity, may-not submit a bid on a contract with a public entity
for the construction or repair of a public building or public work, may not submit bids on
leases for real property to a public entity, may not be awarded or perform work as a
contractor, supplier, subcontractor, or consultant under a contract with any public entity,
and may not transact business with any public entity in.excess of the threshold amount
provided in 5.287.017 for CATEGORY TWO for a period of 36 months from the date of -
being placed on the convicted vendor list.

~An entity who has ‘been placed on the discriminatory vendor list may not submit a bid on a

contract to provide any goods or services to a public entity, may not submit a bid on a contract
with a public entity for the construction or repair of a public building or public work, may not
submit bids on leases of real property to a public entity, may not be awarded or perform work as
a contractor, supplier, subcontractor, or consultant under a contract with any public entity, and
may not transact business with any public entity. '
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their duly authorized officers. '

e

TITLE

Seminole Gulf Railway, L.P. )
By its General Partner : - i
Seminole Gulf Railway, Inc.

STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION

Approved as to
. Funds Available ‘ . i

y: d~14-00

Comptroller-DOT Date ‘
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|

FINANCIAL PROJECT NO. 195766-1-57- 01
EXHIBIT “A”
WORK SCHEDULE

*OFFSITE IMPROVEMENTS
Off-site rail improvements as outlined in this Agreement shall commence prior to
beginning work on the main line rail relocation and shall be completed on a

- schedule which does not interfere with completion of the main line relocation work,

ONSITE RAIL IMPROVEMENTS .

The Department is anticipating its Contractor will begin work activities in August
of 2006. The utility relocations, drainage work, and Railroad sub-grade and sub-
ballast work is expected to last until August of 2007.. When the sub-grade and sub-
ballast work is complete and delivered to Seminole Gulf Railway’s satisfaction,
and all work by the Contractor at Edison Ave. and SR 82, MLK Blvd. is completed
to permit construction of the new crossings at these locations, the Department will
provide Seminole Gulf Railway a period of six (6) months to complete all work
associated with the main line south of SR 82, MLK Blvd. and north of Edison Ave.
(Track, crossings, signal work, and the removal of all rail infrastructure from the
Departments right-of-way). The balance of the railroad work elsewhere can be
completed whlle the Department’s Contractor engages in road work activity.

MOODY SPUR IMPROVEI\/[ENTS

The schedule for all rallroad work on the Moody Spur will be developed by _
Seminole Gulf Railway and coordinated with the Department’s: Contractor at the
commencement of the construction project. - Generally, the Moody Spur work will
be undertaken after the main line reloeatlon referenced above i 1s complete.
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 PROJECT DESCRIPTION AND’RESPONs_tBMrLEs

PROJECT LOCATION SR 739, Evans Avcnue Fort Myers Florlda

A.  PROJECT DESCRIPTION: Thls project shall include Prehmmary‘
Engineering, design, upgrade construction and relocation of new and .
existing Highway Grade Crossings, Automatic Highway Grade Crossing
‘Warning Devices, Railroad main line track, spur track, team/storage track,
and wye track. All work performed will be accomplished in accordance with
AREMA and Seminole Gulf Railway specifications. n addition there will be
other off-site projects undertaken by Seminole Gulf Railway in order to -
relocate railroad facilities that are impacted due to the new Evans Avenue
alignment: These projects shall include, but are not limited to, the relocation
of the north leg of the wye track, and the Public Service Delivery Faclhty
located at the wye in Fort Myers, FL,

B. = SUMMARY OF WORK T]:us project shall be divided into J.nchwdual o
work tasks that will require coordination and planning as a whole in ; '
conformance with constraints as set forth in the attached Agreement and the
Hightway and Railroad construction plans and specifications. A substantial
portion of the work covered under this Agreement will be taking place on, or
- adjacent to, active Railroad tracks that provide both passenger and freight

operations. Work shall be phased to allow continued operation of the’

Railroad; with the exception of necessary “work windows” o allottad '

. construcuon times as desugnated by the Railroad. o

- Scope of Rai Track Work to Be Pe rm d b Semmole Gu}.f Raﬂwa

All Railroad work istobein conformance with the AREMA Staudards and
Seminole Gulf Railway Specifications unless otherwise noted. Materials |
 shall meet or exceed Seminole Gulf Railway specifications and standards.-
Seminole Gulf Railway shall furnish all labor, materials, tools, equipment, -
permits, services and incidentals requued for the timely performance of the
work. . '
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Scope of Railroad Track and Highway Crossing Construction.
Seminole Guif Railway shall: ' i
¢ Install Rubber Rail Seal Crossing Surfaces at Franklin Street, Dora
- Street, Kathcmle Street, South Street (Moody Spur), Jeffcott Street.
‘e, Install Full Depth Rubber Crossing Surface at Edison Avenue.

" e Install Concrete Crossing Surfaces at the South Street Crossmg (Main
Line) New Evans Avenue Crossing, and the new crossing at Dr.
Martin Luther King Jr. Blvd.

« Perform all sub-grade work associated with the }hghway Grade
Crossings and all track work South of Edison Avenue and North of
- Dr. Martin Luther King Jr. Blvd. '
e Construct the new Main Line Track between Dr. Martm Luther King
Jr. Blvd. and Edison Avenue.
» 'Construct Main Line switch and new connections to the South leg of
- the Wye.
o Construct the Double ended passmg/storage track South of E'.dlson
© Avenue.
e Construct the temporary track to famhtatc construcnon of the new
- MLK crossing alignment, and cut over of the South leg of the Wye.
¢ ' Rebuild Moody Spur to facilitate associated Grade Crossing work and
- tie-in to new Main Line alignment. _
e Remove and properly dispose of cx1stmg Main Lme track structure
after new Main Line is put into service.
« Construct anew Wye facility extending from the Main Line near -
" -Railroad Milepost AX- 967 in conjunction with relocatcd Industrxal
"Lead.. . :
o Construct new Public Del,wery facl.hties
o Construct new equipment semcmg facilities to perm.lt constructmn of -
new Wye co _ E _ . :

i
. . - - . i LS

Eit
1
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Scope of Rai].réad Signal Work to be Pe:xformcd b Semmole Gulf lewa
‘Seminole Gulf Raﬂway shall ' |

. Iusta]l new Automatic Highway Grade Crossing Warning Systems
* including gates at South Street crossing (Moody Spur), South Street
Crossing (Main Line), Edison Avenue, and the New Evans Avenue -
Crossing. . I
s Upgrade the exjstmg Automatic Highway Grade Crossmg Wammg
System at Dr. Martin Luther King Blvd. with L.E.D. lights, LE.D,
Gate Lights, install Railroad portion of Traffic Signal Prc-Emptzon
- circuits as necessary, and install necessary circuitry so as to interface
- with the new Automatic Highway Grade Crossing Warning System at
« the new Evans Ave. Crossing. Relpcate existing signal located on the
Southwest quadrant of the crossing closer to the new Main Line track.
* Install Railroad portion of Traffic Signal Pre-Emption circuits as
necessary at Edison Avenue Crossing, install necessary circuitry so as
“to interface with the new Automatic Highway Grade Crossing |
- Warning System at the new Evans Ave. Crossing: !
o Retire existing Automatic H1ghway Grade Crossmg Warning System
- at Market Street. -
s Install Crossbuck s and Stop Slgns as necessary on cr055mgs on the
_Moody Spur i
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Scope of Rm]road Related Work‘to be Performed by Dgpartment’

"Contractor. ' . - |

In support of the Séminole Gulf Railway’s track construction, the I‘DOTi
Contractor shall perform the followmg as descnbed herem and as shown in
the construction p!ans - S

. All sub- surface work w1r.h.ui the remaining right-of-way of the
Railroad (i.e. utility relocations, drainage etc.) as shown in the
Highway and Railroad construction plans. I

e Prepare, furnish and construct the sub-grade and sub ballast for the
final Main Line track from engineering station 173+61 +- (North side _
of Edison Avenue) to engineering station 200+53 -+- (South side of
MLK Blvd.) to AREMA and Seminole Gulf Railway Specifications.

- Once the sub-grade and sub-ballast are complete, the Department’s
. Contractor will provide Seminole Gulf Railway an unrestricted “work
- window” of six (6) months to construct the track and crossmgs mth.tn
. this area,
 Prépare, furnish and install all milling and roadway resurfacing so as
- .to interface with, and i support of the installation of the Highway :
. Grade Crossings constructed by Seminole Gulf Railway under the . -
scope of the track work to bé petformed by Seminole G'quRallway S
All resurfacing at Railroad Highway Grade Crossings shall be dnne to
) Seminole Gulf Raﬂway Standards and Speciftcations,
" e Provide all surveying necessary to establish the centerline of track, top
of rail €levations and Railroad right-of-way limits as defined by
Property Deed in land purchase with The Flonda Department of
Transportahon .
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FINANCIAL PROJECT NO. 195766-1-57-01
EXHIBIT “B” - '

BUDGET _ |
’ |
I
CR _ ON OTY  SURFACE - SIGNALS o TAL COST
A% , : ) -
965.63 Franklin Street ~ QL32%2P X0.m8. 38 Adv.RailSeal  $60,000.00 . cB $3,850.00 - . $63,850.00
' DomaStreet - ©2329%W XD -mw8 38  Adv.Rail Seal  $60,000.00 (v: $3,850.00 $63,850.00
South Street (Moody) @355k XAm% 38 Adv.RailSeal  $60,000.00 Type II $165,000.00 © $225,000.00
" Jeffoott Stregt (2 Tracks)® €71§63  XP-»¥ 38 Adv.Rail Seal 510500000 - ~CB ©$3,850.00 $108,850.00
W Kafherine Street* @397y XD-"8 38 Adv.RailSeal  $6000000 @ . CB" © $3,850.00 $63,850.00
South Street (Main)  gay§qM  KA* % 60"~ Concrete $15500000  TypeIH(Cant). $302,500.00 $457,500.00
Edison Ave. (At Evans) 6231818 - 60' Full Depth Rubber $171,000.00 Type I (Bridge Combo.  $365,00000  $536,000.00
New Metro Xing Evans Ave. Xh- MY 140 Concrets $£458,000.00 Type I (Cant.) $325,000.00 £783,000.00
94,457  MLK 3275k Xh-rR 140 Concrets $422,00000  Lights &Relocaté $125,000.00 * $547,000.00
(43¢ Lemon Streét - 632 79X XD-m¥ 30  Adv.RailSeal  $66,00000 © : ' ' $66,000.00
" Total Crossing Constrution = Lo | $2,914,900.00
TRACK CONSTRUCTION :
Main Line Track Lemon St to South St. 3966 "Feet . . . ' $247.50 $981,585.00
Three Switches - - 3 . Each . . . $65,000.00 ' $195,000.00
Moody Spur Track Constraction 1197 ~ Fest : : $220.00 $263,340.00
Four Switches . : ) 4 Each - IR ' 7 $65,000.00 © T $260,000.00
Reset Unld. Pit Moody Spur LS. o S . . 818,00000
Passing Track Construction 1070 Feet - R ' $220.00 N $235,400.00
Ono Switch - 1 Each R . i $65,000.00 $65,000.00
So. Leg of WYE Track Construction 130 Feet e $247.50 $180,675.00
Constr. Temp. Conneetion to North Leg of WY. 700 . Feet ; R i $220.00 £154,000.00
. e Total Track Construction * . | - - $2,353,000.00
OV, SPOSAL ' ' '
MLK Main Line Crossing 140 Feet : - . : 50.00
MLK West Leg of WYE crossing Cmmg 140 - Fezt . o Lo $£0.00
Main Line Track . 2959 - . Feet - C i $0.00
. North Leg of WYE 750 Feet . - _ _ £0.00
Stub Track 38 400' . 400 Feet S _ ! : : £0.00
Lump Sum . . 1 . & L i b . $185,000.00
» Total Removal & Di ' | $185,000.00
Y TOTAL SHEET 1 N o $5,452,900.00 °
* Switch in Crossing . . : i' . ——— e —

“Nota: Anm:kmdmmngwnsmummbebuﬂxonpmpnmdmdm ' : ) |
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Switches 3 . Each. $65,000.00 $195,000.00
Track Construction 2170 Feet $220.00 $477,400.00
Drainage, Fill, Land, Ls. - $626.
Relocate Utilities $626,000.00
Totat Relocate Wys Track i§1.298 400.00
RELOCATE PUBLIC DELIVERY TRACK .
Switch _ 1 Each " $65,00000 $65,000.00
Track Construction 1270 Feet - $220.00 $279,400.00
Land 260000 _Sq.Ft. Lump Sum $1,300,000.00
Land Development 1 : Each $250,000.00 $250,000.00
Culverts / Drainage . 1 Each $55,000.00 $55,000.00
Paving 80,000 SqFt. $3.85 - $308,000.00
Utilites -+ 1 LS. $40,000.00 ' $40,000.00
B X ofal Relocate Pubtic Del. $2297,400.00
RELOCATE STORAGE TRACK AND RUN-AROUND TRACK B
Switches ' 2 Each " $65,000.00- $130,000.00
Track Construction 1000 Feet $220.00 $220,000.00
.. . _ . Tota] Relogats St. Trk. $350,000.00
Switches 2 . Bach- $65,00000 §130,000.00
Track Construction 1200 Fest " $220.00 $264,000.00
Jacking Pit - LS. . $110,000.00 © $110,000.00
Utilitics, Eleo. Pwr. Water, S LS. $220,000.00 $220,000.00
Access Road Construction LS, $165,00000 - $165,000.00
. Eavi tal Containment LS. $120,000.00 $120,000.00
Drainage Relocation LS. $82,500.00 1$82,500.00
‘otal Relocat int, ities $1,091,500.00
Removal & Relocation Costs LS. 82,500.00 _ ' $82,500.00
ub Total- Sheet ' $5,119,800.00
Total Sheet 2 $5,119,800.00 -
_ : : Total Sheet] - §5,452,900.00
Administration, Legal, Engineering, . : $1,208,520.00
" Project Management, Flagging Services D }
: S : B $11,781,220.00
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;
PAYMENT SCHEDULE

Scrmnole Gulf Reulway may Involcc the Department per the followmg
schedule:

!

INVOICE DUE | AMOUNT
1 ) © May1,2006  $2.962,740.00
2  August1,2006  $2,559,900.00
3 : August 1,2007 - $2,816,361.00
4 November 1,2007 $2;816,3t-51‘00
5 ' B atthe completionand =
acceptance of all Rail o
work $ 625.858.00
Total | $11,781,220.00

Special conditions: Should Seminole Gulf Railway receive their
Notice to begin construction on the Main line Track relocation
prior to August 1, 2007, the due date for Invoices 3 and 4 will be
adjusted to the earlier date with the same time frame (3 months)
between Invoices 3 and 4 prwldmg their construction actlvmes
begm before August 1, 2007. i

ol
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FP #195766-1-57-01
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FP #195766-1-57-01
Exhibit "D"
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Exhibit "MD"
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Exhibit "D"
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION ) 725-090-41
RAILROAD GRADE CROSSING TRAFFIC CONTROL DEVICES : RAIL
: . N OGC - 01706
FP #195766-1-57-01 , '
Exhibit "E" _
FINANCIAL PROJEGT NO. | ROAD NAME OR NUMBER | COUNTY NAME | PARCEL & RIW NUMBER | FAP NUMBER
195766-1-57 SR82 - MLK JR BLVD LEE | 12014 (relocate) NIA
COMPANY NAME: SEMINOLE GULF RAILWAY LIMITED PARTNERSHIP
A. FDOT/AAR XING NO.: - §23275-E RR MILE POST TIE: AX964.45
B. TYPE SIGNALS PROPOSED _ \% ClLASS Il DOTINDEX: 17882

SCHEDULE OF ANNUAL COST OF AUTOMATIC’
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES .

Annual Maintenance Cost Exclﬁsive of Installation

A g I A e e —

CLASS . DESCRIPTION - coSsT*
[ _. o Flashing Signals - One Track - - $2,086.00
o Flashing Signals - Multiple Tracks . $2,760.00 '
m . . Flashing Signals and Gates - One Track . ° $3,146.00
Y - Flashing Signals and Gates - Multiple Tracks ~ $3,850.00

AUTHORITY:  FLORIDA ADMINISTRATIVE RULE 14-57.011
) Public Railroad-Highway Grade Crossing Costs

EFFECTIVE DATE: July 22, 1982
GENERAL AUTHORITY: 334.044, F.S.
SPECIFIC LAW IMPLEMENTED: 335,141, F.S.

*“This schedule will become effective July 1, 2006 and will be reviewed every 5 years and revised as appropﬁate
based on the Consumer Price Index for all Urban Consumers published by the U.S. Department of Labor.

Page 1 of 2
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STATE OF FLORIDA DEPARTMENT OF TRANSPCRTATION 725-090-41

RAILROAD GRADE CROSSING TRAFFIC CONTROL DEVICES RAL

OGC - 01/06
: FP #195766-1-57-01 '
Exhibit "E"
FINANCIAL PROJECT NO. | ROAD NAME OR NUMBER | COUNTY NAME | PARCEL & RW NUMBER | FAP NUMBER
195766-1-57 SR739-EvansAve. |  LEE 12014 (signals) - N/A

COMPANY NAME: SEMINOLE GULF RAILWAY LIMITED PARTNERSHIP

A. FDOT/AAR XING NO.: : RR MILE POST TIE: NEW

B. TYPE SIGNALS PROPOSED v - cLass il DOT INDEX: 17882

SCHEDULE OF ANNUAL COST OF AUTOMATIC
HIGHWAY GRADE CROSSING TRAFFIC CONTROL DEVICES

Annual Maintenance Cost Exclusive of Installation

CLASS DESCRIPTION g - cosT*

I l - Flashing Signals - One Track ; o : $2,086.00
noo - Flashing Signals - Multiple Tracks ) o $2.760.00
I ) Flashing Signals and Gates - One Track ' . $3,146.00

Voo ) '4 Flashing Signals and Gates - Multiple Tracks $3,950.00

AUTHORITY:  FLORIDA ADMINISTRATIVE RULE 14-57.011
Public Railroad-Highway Grade Crossing Costs

EFFECTIVE DATE: . July 22, 1982

GENERAL AUTHORITY: 334.044, F.S.

SPECIFIC LAW IMPLEMENTED: - 335.141,F.S.

*This schedule will become effective July 1, 2006 and will be reviewed every 5 years and revised as appropriate
based on the Consumer Price Index for all Urban Consumers published by the U.S. Department of Labor.

Page 2 of 2
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The job FIS89NDR; user I.D. To PD101AB@dol.slale,ﬂ.us
FI98IND <MVS@DOT> o
04/14/2006 03:49 PM

) bce

. Subject FUNDS APPROVAL/REVIEWED FOR CONTRACT AQCD48

STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION
FUNDS APPROVAL

Contract #AOD48 Contract Type: AC Method of Procurement: R
Vendor Name: SEMINOLE GULF RAILWAY LP

Vendor ID: VF460704250001

Beginning date of this Agmt: 04/28/06

Ending date of this Agmt: 10/01/08

ititt*iii****I‘\ItI‘l-*\l-*\ll\!t\!*iitt*iii*****!*"’*q-******iiik*****iii“***ﬁ******

Description: :
195766, SR 739 (Wye) Railroad mainline relocation, xing inst
allations, signal reloc & installations, etc

I‘Wl“‘ii*i‘****iti‘tiii_'i**i*iiiifl‘*!‘**kii(i*i*******i***I‘l***l‘*i‘****i**i*i*i*

ORG-CCODE .*ECQ *OBJECT *AMOUNT *FIN PROJECT *FCT *CFDA
(FISCAL YERAR) *BUDGET ENTITY *CATEGORY/CAT YEAR
AMENDMENT ID *SEQ. *USER ASSIGNED ID *ENC LINE(6S)/STATUS

et de ke g e ook ok vk ke ok ok ok ke ek e ok e o A e e ke o o o o e o ok ok o ok ok ok o o o ok e ok e ok o ek ok ok ok ok ke o ek Rk ke ok

Action: LOA Funds have been: APPROVED

55 013040101 *HC 563007 *  11781220.00 *19576615701 *127 *
2006 *55150200 *088717/06
Wool *00 * AGREE *0001/04

FUNDS APPROVED/REVIEWED FOR ROBIN M. NAITOVE, CPA, COMPTROLLER
DATE: 04/14/2006 ’
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Florida Department of Transportation

JEB BUSH ' DENVER J. STUTLER, JR.

GOVERNOR o _ SECRETARY
CERTIFIED MAIL
May 3, 2006

Mr. Gordon Fay, President
Seminole Gulf Railway, LP
4110 Centerpointe Dr, Suite 207
Ft. Myers, Florida

RE: RAILROAD TRACK & RAIL FACILITY RELOCATION AGREEhIENT &
TEMPORARY LEASE

FM# 195766-1-57-01 ‘_ o PF@FEPVE@

New SR 739, From Hanson St to SR 82 (Martin Luther King Blvd)
Ft. Myers, Lee County, Florida _ . MAY © 2556

Dear Mr, Fay : ~ Public Trensporietion Office

Attached you will find a set of the final executed Railroad Track & Rail Facilit)'( Relocation Agreement and
Temporary Lease , both effective April 26, 2006 for the above referenced project. Our Right of Way
‘Department will be forwarding separately the Quick Claim Deed and Business Damage Waiver.

As part of the project coordination a Mandatory Pre-Bid Conference has been scheduled for June 6, 2006, from
10:00 a.m. to 12:00 p.m. at the District Southwest Area Office. As you are aware a major portion of this project
consists of Railroad construction and relocation work and a portion of the Agenda for this conference will be for
Seminole Gulf to discuss the rail work and schedule. A meeting will be schedule with you to discuss this
conference and work out details ahead of time. :

Please feel free to contact this me or John Starling with any further questions. Than.ks for your assistance in
making this project happen.

Sincerely,
Arlene G Barnes )
- District Rail Administrator -
AGB:agb
Attachment

Cc:  Mike Dross, Rail Office, Tallahassee w/attachment
Tom Garcia, Ft. Myers Operations w/attachment
Brenda Hall, FDOT w/attachment

. John Starling, Jacobs w/attachment

Florida Department of Transportation
801 N Broadway Ave, Bartow 33830
Office (863)519-2349, Fax (863) 534-7039

" E:mail: Arlene.Bames(@dot.state.fl.us
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ATTACHMENT B — SGLR RESPONSE TO PRELIMINARY REPORT

SEMINOLE GULF RAILWAY LP

“Modemn Transportation—Old Fashioned Service”
4110 CENTERPOINTE DRIVE SUITE 207, FORT MYERS, FLORIDA 33216
TELEPHONE: (239) 275-6060 FACSIMILE: (239) 275-0581

www.semgulf.com

April 20, 2012

Joseph Maleszewski

Director of Audit

Florida Department of Transportation
Office of Inspector General

605 Suwannee Street MS 44
Tallahassee, F1. 32399-0450

Re:  Railroad Track and Facility Relocation Agreement (Contract AOD48)
Response to Inspector General Draft Report 10C-4001

Dear Mr. Maleszewski:

On behalf of Seminole Gulf Railway, L.P. (“SGLR"), we write in response to the draft
Inspector General Report 10C-4001 (the “Draft Report™) prepared by the Office of Inspector
General (*OI1G™) of the Florida Department of Transportation relating to the performance by
Seminole Gulf Railway, L.P. under the Railroad Track and Facility Relocation Agreement dated
April 26, 2006 (the “Agreement”). We received the Draft Report on March 19, 2012, and as we
agreed, our response is due April 23, 2012. We appreciate the opportunity to provide you with
additional information for your consideration.

In the enclosed Response of Seminole Gulf Railway L.P. (the “Response™), we respond in detail
to the Draft Report’s proposed findings. As explained in our Response, the Draft Report’s
proposed critical findings against Seminole Gulf are unwarranted and cannot be sustained in
light of the substantial factual evidence and explanations provided herein. In making this “lump
sum” agreement, the parties’ overall purpose was to ameliorate the anticipated disruption and
damages to the railway and its operations during the multi-year construction of State Road 739
into Ft. Myers. Stated simply, the agreement was intended primarily to address SGLR’s
concerns and to minimize its damages cause by the highway’s construction --not to bestow a
benefit on or to provide services to FDOT. Consequently, as the facts demonstrate, SGLR has
complied with the agreement, either with the letter of the agreement or by providing alternative
performance —some at substantial cost to it— that achieves the aims of the agreement.

As an initial matter, we believe it is crucial in interpreting the Agreement and the parties’
obligations therein that OIG understand how the Agreement came about and the key
considerations that went into its negotiation. First, the Agreement was negotiated as a result of
FDOT’s threat to take railroad property by eminent domain for the Evans Road highway
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Joseph Maleszewski
Director of Audit
April 20, 2012

Page 2

realignment project if the parties could not negotiate a contract for the relocation of the SGLR
railroad facilities affected by the project. Second, the parties did not intend for this to be a
construction confract. Rather, as the title of the Agreement suggests, this was an agreement to
relocate SGLR’s track and facilities: SGLR would relocate its main line track to the edge of its
right of way and would remove and replace its existing north wye track and its existing public
service delivery facility. In turn, the “on-site” portions of the work needed to be completed in
such a time so as not to delay the highway realignment project, but the “off-site” work (the
replacement of railroad facilities), however, did not have a time frame — delays in obtaining
replacement facilities were at SGLR’s risk.

Third, the most important feature of the Agreement is that it provides for a lump sum payment,
and intermediate contract payments are based not on a percentage of the contract’s completion,
but on a date or schedule and nothing more. The importance of the lump sum means that
payment is for all the contractual duties and tasks together. For example, though the Agreement
includes as an exhibit a “budget” for several items, these budgets and their descriptions and costs
were simply agreed upon estimates upon which the lump sum was based. They should not be
treated as detailed line items and costs, and the attempt of the Draft Report to measure whether
SGLR is entitled to payment for a portion of the work based on these budgets is simply wrong
and is not an appropriate interpretation of the Agreement. Such an approach is inconsistent with
a lump sum project which by its nature does not anticipate price breakdowns or individual cost
items.

The “lump sum” nature of the Agreement covers not only the “on-site” and “off-site” projects
that were needed to be completed in order to relocate SGLR’s rail line and other facilities that
were being displaced by FDOT’s Evans Road realignment highway construction project, but also
includes payments for business damages to which SGLR would otherwise have been entitled.
See Response Section I (attached Business Damages Claim & Waiver (which recites that the
Agrecment includes payments for business damages)). If FDOT had acquired the property by
eminent domain, SGLR would have been entitled to business damages which would have
included damages to the interruption of its business during the relocation and construction
project, the cost of replacement facilities, and attorneys’ fees. These business damages were not
separately enumerated in the “budget,” but rather were included in the lump sum amount.

Finally, our enclosed Response provides additional detail about the background of the
Agreement and addresses each of the “variances™ suggested by the Draft Report. We have
provided substantial back-up documentation and photographic evidence to support our written
response.
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Page 3

We will supply any additional information that you believe you need to complete your report.
We also invite you to revisit the sites discussed in our Response, and to review with us any
further concerns you may have before releasing final payment to us,

Sincerely,
Seminole Gulf Railway, L.P.

SRR

G. Bruce Fay
President
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ATTACHMENT C — ADDITIONAL INFORMATION FROM DEPARTMENT OGC

Additional Information regarding Agreement AOD48
Provided by Paul Martin, Assistant General Counsel, Florida Department of Transportation
Date: September 11, 2012

The Office of the General Counsel has prepared this clarification in order to explain the facts
underlying the Railroad Track and Rail Facility Relocation Agreement (Relocation Agreement) which is
the subject of the inquiry by the Office of Inspector General (OIG). It is understandable that the OIG
interpreted the Relocation Agreement as a procurement under which the District had not yet received
some listed deliverables, given its references to Chapter 287, Florida Statutes. However, neither party
contemplated this being a contractual services procurement agreement. Rather, the parties’ lawyers
interpret the Relocation Agreement to be an eminent domain condemnation settlement agreement
through which the District acquired right of way required for road and bridge construction. This
condemnation settlement agreement included settlement of all anticipated costs and fees, as well as
compensation for the “cost to cure” as a portion of the severance damages suffered by the long-term
lessee, Seminole Gulf (SGLR). A “cost to cure” is an eminent domain principle and a measurement used
in calculating severance damages that compensates the landowner or lessee for expenses that would be
incurred by that party in mitigating the effect the taking of the right of way parcel has on the remainder
of the property. These divergent interpretations indicate that the Relocation Agreement was, at best,
in-artfully drafted; and at worst, insufficient to accomplish the desired result. The current difficulty in
determining the parties’ intended purpose of the Relocation Agreement and clarifying any
misunderstanding is further compounded by the departure from the District of those employees who
participated in the negotiations and drafting of the Relocation Agreement. The District has conducted a
comprehensive investigation of the underlying facts surrounding the negotiations and resulting
Relocation Agreement.

The road project underlying the Relocation Agreement required the acquisition of part of a
railroad corridor owned by CSX and leased to SGLR. The relationship between CSX and SGLR impacted
the road project and issues addressed in the Relocation Agreement. CSX leased the corridor and
railroad facilities to SGLR, which operates a railroad business within the corridor, through a 1987 lease
agreement which was renewed in 2007 for an additional 20 years, and which provides for an additional
renewal, if exercised in 2027, to extend through 2047. The lease agreement required SGLR to maintain
the rail facilities and return them to CSX at the termination of the lease. The District needed to acquire
rights from both CSX and SGLR in order to perfect its title for the road right of way needed through the
rail corridor. The quitclaim deed from CSX to the Department was dated April 24, 2006 and the
Relocation Agreement with SGLR was dated April 26, 2006. The need for the relocation of the “wye”
and the rail facilities was an essential requirement in the separate agreements executed by the
Department with CSX and with SGLR.

The lease between CSX and SGLR addresses the need for relocation of rail facilities under certain
circumstances. The lease provides (Par. 5.05) that if relocation of SGLR’s improvements to property
other than the leased property is required, then CSX and SGLR shall enter into a supplement to the lease
agreement which provides for the termination of the lease agreement as to the affected property and
the substitution of the property upon which the improvements are to be relocated. The existence of this
lease required that the Department acquire the rights of both CSX and SGLR in order to construct the
road project. The District obtained a quitclaim deed from CSX that conveyed its underlying fee interest
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in the corridor but did not convey SGLR’s leasehold interest. The Relocation Agreement with SGLR
intended to acquire SGLR’s leasehold interest for the Department for compensation. This compensation
included: 1) payment for the estimated cost of the relocation of certain rail facilities so SGLR could
remain in business (“cost to cure” as severance damages); 2) payment for SGLR’s business losses, and 3)
SGLR’s estimated legal costs and fees.

The Relocation Agreement detailed the work necessary for both the Department and SGLR to
achieve their objectives. The on-site work solely benefited the Department and it was imperative that
the work be completed in a timely manner to clear the corridor to allow the road project to be
completed on schedule. The on-site work included the construction of several active rail crossings and
active signals. The District has verified that the on-site work was completed timely and as specified in
the Relocation Agreement. The off-site work solely benefited SGLR and was intended to mitigate the
anticipated damages to SGLR’s business for which the negotiated agreement provided compensation for
the cost associated with a “cure” of these damages. The off-site work included tasks anticipated to be
performed by SGLR for its sole benefit: purchasing property for relocating the “wye,” reestablishment of
public service facilities, track removal and relocation of its maintenance facilities. The anticipated cost of
the off-site work was a damage sustained by SGLR in order to remain in business after the taking of its
interest for which compensation was required. Completion of this off site work was not necessary for
the District to construct its road project. It should be noted in a typical eminent domain case that a cure
proposed to assist in assessing the value of the remainder property interest may or may not be
implemented by the property owner. For these reasons, the off-site work itemized in the Relocation
Agreement was not a true “deliverable” to the Department. It is understood that today’s clarification
may not fully explain why the off-site work was included in the Relocation Agreement and why it was
described in such detail making it appear to be a deliverable. In hindsight, the District’s lawyers should
have: declined to use a form relocation agreement; selected a format more appropriate for a right of
way settlement agreement, at least, so far as the off-site work is concerned; and worded the Relocation
Agreement quite differently.

The intended relocation of the rail facilities is addressed in the quitclaim deed of the underlying
fee from CSX to the Department. In the deed, CSX reserved a permanent easement over the wye track
to be relocated and a temporary operating easement over the entire premises conveyed “provided all
rail work is completed and rail operations have been shifted to the relocated track.” This
contemporaneous document indicates that although CSX was not a party to the Relocation Agreement,
it was an additional beneficiary of the off-site work under the terms of the lease between CSX and SGLR.
It is of more import to the Department that completion of the off-site work detailed in the Relocation
Agreement affects the expiration of the operating easement reserved in the quitclaim deed from CSX to
the Department.

The itemized off site work simply reflected the elements of the “cost to cure” damages paid to
SGLR as part of the lump sum payment and was primarily for the benefit of the business operations of
SGLR and ultimately for the satisfaction of the requirements of the lease agreement between CSX and
SGLR. An on-site inspection on August 22, 2012 by the District’s rail and legal offices, along with an OIG
representative, reviewed all variances to the off-site work identified by the OIG in its report. The
inspection verified that SGLR substantially complied with the off-site work provisions in the Relocation
Agreement with no adverse impact to the District’s facilities and the convenience and safety of the
travelling public.
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Furthermore, some of the off-site work identified by the OIG report as work not performed was
impractical to perform exactly as specified in the Relocation Agreement. For example, the Relocation
Agreement envisioned that SGLR would relocate the wye track to adjacent land SGLR was going to
acquire specifically from CSX; however, that land subsequently was sold by CSX to a third party which
necessitated SGLR finding a different location for the wye track because the adjacent parcel was no
longer available to SGLR.

Additionally, changing business conditions resulting from the collapse of the housing market and
prolonged downturn in the economy caused SGLR to change its business model and to rehabilitate
certain existing facilities rather than construct and use a single public service facility as contemplated in
the original Relocation Agreement. SGLR rehabilitated or constructed six public delivery facilities
instead of reestablishing a single facility as per the agreement. These actions, not contemplated at the
time of the execution of the Relocation Agreement, were necessitated by changing market conditions.
In fact, the Tarpon Street facility is scheduled for operation in November 2012. These departures from
the off-site work identified in the Relocation Agreement did not prevent the Department from
completing its road project and provided no inconvenience or safety concerns for the traveling public.
The District suggests that in those instances the “off site” work actually performed complies
substantially with the objectives of the Relocation Agreement and, in some instances, is of better
quality, i.e. concrete rail crossings are of superior quality as rubber, require less maintenance and last
longer. Any such variances to the off-site work identified in the Relocation Agreement did not prevent
the Department from completing its road project and provided no inconvenience or safety concerns for
the traveling public.

The present paramount concern is that the off-site work that was performed by SGLR satisfied
the requirements of the lease agreement between SGLR and CSX. It is important to the Department
that CSX is satisfied with the location of the “wye” track as reconstructed, and that “all rail work is
completed and rail operations have been shifted to the relocated track.” That has been accomplished
and CSX has expressed its satisfaction.

A satisfactory resolution of the issues raised in the |G report can be reached if it can be agreed
that the performance of the off-site work is not a “deliverable” to the Department, but rather, a benefit
to SGLR and CSX, an unnamed third party beneficiary to the Relocation Agreement. The only services to
be performed by SGLR in the Relocation Agreement that constituted true “deliverables” to the
Department were those reflected in the on-site work, which cleared and improved the right of way for
the road construction. Performance of the off-site work was not for the benefit of the Department, was
not essential for the completion of the road project, and the lack its performance impacts neither the
convenience nor the safety of the traveling public. On the other hand, the performance by SGLR of the
certain elements of the off-site work and acceptance of same by CSX is essential to the Department
because it defines the location of the permanent easement reserved for the relocated “wye” and
generates the condition required for the release of the temporary easement reserved by CSX in the
quitclaim deed.

The following corrective action will address any remaining concerns regarding this matter. The
District intends to execute an addendum to the Relocation Agreement which specifies the true nature of
the agreement as a “lump sum” settlement. Such an addendum would: 1) clarify the objectives of each
of the parties; and 2) state that the off-site work was not a “deliverable” to the Department, but rather,
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elements of SGLR’s damages and services required to be performed by SGLR for the benefit of both CSX
and SGLR in order to comply with the provisions of the lease agreement between CSX and SGLR. Such
an addendum to the Relocation Agreement would provide clear language for the invoicing and payment
of the final installment of the “lump sum” settlement to be paid upon written acknowledgment
obtained from CSX, the unnamed third party beneficiary of the off-site work, that: a) the performance
of certain elements of the off-site work satisfied the requirements of the lease agreement between CSX
and SGLR; b) that CSX is satisfied with the location of the “wye” and its permanent easements, as
relocated by SGLR; and c) that “all rail work is completed and rail operations have been shifted to the
relocated track” in compliance with the conditions in the quitclaim deed from CSX to the Department for
the expiration of the temporary operating easement.

Hopefully, this response clarifies the true purposes of what should have been created in the
form of a settlement agreement and adequately addresses the concerns of the Inspector General.
However, if the Inspector General has further concerns, we would be happy to provide further
clarification.
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