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Chairman Darm 
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IX                               
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Informational Items 

   

X 
 
 
 
XI 
 
XII 
 

FTC Staff Guidance on Active Supervision of 
State Regulatory Boards Controlled by Market 
Participants 
 
Franklin County Update 
 
Governor’s Budget for FY 2016-17 

Tom Barnhart, General Counsel 
 
 
 
 
Steve Holmes 

Steve Holmes 
 

XIII Public Comments Public 

   

XIV 
 
XV              

Commissioners/Advisors Comments 
 
Adjournment  

Commissioners/Advisors 
 
Chairman Darm 
 

  
Next Meeting:  January 21, 2016 – Tallahassee, Florida 

 
When operating under Florida’s Government in the Sunshine Law, the Florida Supreme Court recognizes 
the importance of public participation in open meetings.  The Commission provides that right of access at 
each public meeting and adheres to Chapter 286.011, Florida Statutes.  A comment card for each speaker 
is required, and this limits public comment to five (5) minutes per speaker. 
 
In accordance with the Americans with Disabilities Act (ADA), and Chapter 286.26, Florida Statutes, 
persons in need of special accommodation to participate in the meeting (including an agenda) shall contact 
our office, at least 48 hours before the meeting by email at emily.enfinger@dot.state.fl.us or by the following 
listed below: 

 
Commission for the Transportation Disadvantaged 

605 Suwannee Street, MS-49 
Tallahassee, FL 32399-0450 

(850) 410-5703 or (800) 983-2435 
(850) 410-5708 (TDD/TTY). 

This meeting is subject to change upon the chairman’s request. 



 

State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 

 
MEETING DATE: December 18, 2015 
 
AGENDA ITEM: 
V.  Approval of Minutes 
 
 
 
 
BACKGROUND INFORMATION: 
The Commission met on October 26, 2015 in Daytona Beach. 
 
 
 
 
 
ATTACHMENTS: 
Minutes of the October 26, 2015, Commission Meeting. 
 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
Recommend Commission approval of the October 26, 2015 minutes.  
 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
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  MMEEEETTIINNGG  SSUUMMMMAARRYY  
 

Commission for the Transportation Disadvantaged 
Commission Business Meeting 

 
Daytona Beach Ocean Center 
100 North Atlantic Avenue                   October 26, 2015 
Daytona Beach, Florida 32118          2:00 pm                             
 

Commissioners Present Commissioners Absent 

  

Chairman David Darm via telephone  

Vice-Chairman Mike Willingham  

Marion Hart  

Bryan Vaughan  

Charlotte Temple  

Dane Grey via telephone   

 
 

Advisors Present Advisors Absent 
James Finch, DEO Diane Harris, DCF 
Kent Carroll, APD  Dennis Latta, VA 
Ed Coven, DOT Erica Floyd Thomas, AHCA 

 
Others Present  
Steve Holmes, Emily Enfinger, Cecile Del Moral, Sheri Powers, Steve Diez, Don 
Christian, Kelly Kirk-Brooks, Scott Clark, Lisa Sanders, Aaron Dunn, Karen Deigl, 
Bolivar Gomez, Peggy Waters, Elizabeth De Jesús, Connie Conley, Kyle Mills, Kathy 
Rudd, Johnny Limbaugh, Brandy Otero, Carl Ema, Ross Silvers, John Villeneuve, 
Lendy Castillo, Shawn Mitchell, Cathy Matthews, Valerie Neilson, Howard Vanselow, 
Drew DeCandis, Jay Goodwill, Dean Kirkland-McMillan, Marilyn Russell, Jim Van Pelt, 
Elizabeth Rockwell, Anielle Delgado, Nicole Estevez, Vanita Anderson, Sherry Carver, 
Diane Slaybaugh, Becki Forsell, Sandra Culbreth, Michelle Arnold, Alan Mandel, 
Nichole Gwinnett, Paul Strobis, Heather Blanck, Rod Wetzel, Marceia Lathou, Marcia 
Staszko, Wendy Scott, Pam Barr, Sarah Glenz, Corine Williams, Marilyn Balwin, 
Virginia Whittington, Lynn Godfrey, Nanette Molina, Liz Stutts, Bobby Westbrook.  John 
Croom and Robert Davis of Croom’s, Inc., participated via telephone. 
 
Call to Order 
Vice-Chairman Mike Willingham called the meeting to order. 
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Pledge of Allegiance 
Steve Holmes led the Pledge of Allegiance. 
 
Welcome from Vice-Chairman Willingham 
Vice-Chairman Willingham asked the Commissioners to introduce themselves.   
 
Steve Holmes called the roll.  A quorum was confirmed. 
 
 
Introduction of Advisors 
Advisors introduced themselves.  
 
Welcome from Votran 
Ms. Heather Blanck with Votran welcomed everyone on behalf of Steven Sherrer, 
General Manager of Votran. She thanked everyone for making the trip to Daytona 
Beach, Florida. Ms. Blanck shared a video that showcased Votran and their 
transportation services in Volusia County. Ms. Blanck also advised attendees that 
Votran would be providing shuttle services to and from the Hilton and the Ocean Center 
during the FPTA/CTD Training and Expo event.   
 
Public Comments 
There were none. 
 
Approval of Minutes 
Vice-Chairman Willingham asked if there was a motion to approve the September 8, 
2015, minutes.  
 

ACTION TAKEN:  Commissioner Hart moved and Commissioner Temple 
seconded the approval of the September 8, 2015, minutes. The motion 
carried unanimously.  
 

Franklin County Community Transportation Coordinator (CTC) 
Vice-Chairman Willingham deferred to Steve Holmes to lead the discussion. Mr. Holmes 
explained that this action item came with a heavy heart and said that the CTD has had a 
long-standing relationship with Croom’s, Inc., the CTC in Franklin County. The change 
in the way Medicaid non-emergency transportation services were being brokered and 
the overall reduction in revenues had impacted Croom’s, Inc.’s ability maintain financial 
solvency and their ability to operate and maintain their vehicles safely. Mr. Holmes 
referred the Commissioners to the outline of events that had occurred over the last eight 
months; including the assistance provided to Croom’s, Inc.  Mr. Holmes said, due to 
safety concerns regarding the passengers and the vehicles, Commission staff is 
recommending to terminate the CTC designation for Croom’s, Inc. 
 
Mr. Holmes briefed on the technical assistance and compliance reviews conducted by 
FDOT, the University of South Florida’s Center for Urban Transportation Research 
(CUTR), and the CTD.  He went through the review findings from FDOT Central Office 
and CUTR, as well as the findings identified by the CTD’s quality assurance contractor, 
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Thomas Howell Ferguson, P. A.  Mr. Holmes then recognized Mr. Ed Coven, FDOT, 
and requested that he brief the Commissioners on actions taken by FDOT.  Mr. Coven 
confirmed the findings identified during FDOT’s Maintenance Review, Substance Abuse 
Management Review and financial review.  Some of the areas identified with findings, 
such as the Maintenance Review, have had a history of findings over the years.  
Discussion ensued regarding the different review findings and timeline to ensure 
everyone understood the concerns which led to the requested action.  The overall 
concern was the safety of the riders. Mr. John Croom apologized for not providing the 
corrective action plans in a timely manner and stated that Croom’s, Inc., was doing 
everything asked of them. He also mentioned that the vehicles were safe and there 
have been no accidents over the last 25 years.  The Manager of Croom’s, Inc., Robert 
Davis, said that they were working on completing everything that needed to be done. 
However, according to one of the reports, Croom’s, Inc., would need two to three 
quarters to show they were financially solvent again.  He went onto explain they were 
only in the first quarter and do not have two quarters to demonstrate they are financially 
solvent.  
 
The Commissioners discussed concern for the safety of the riders and the challenges of 
a smooth transition in a short amount of time.  A decision whether to have staff issue an 
emergency procurement to designate a new CTC effective December 1, 2015, or 
January 1, 2016, had to be made. There were concerns discussed regarding both 
dates. A new emergency CTC designation effective December 1, 2015, may not allow 
adequate time for a smooth transition which could negatively impact those who depend 
on transportation services.  However, delaying the designation until January 1, 2016, 
raised concern about the safety of the riders and the vehicles. Walking through the 
emergency procurement timeline, it was agreed to designate an emergency CTC no 
earlier than December 1, 2015, and if a smooth transition could not occur, no later than 
January 1, 2016.  Mr. Holmes said the CTD staff would work with Croom’s, Inc., and the 
emergency CTC, once designated, to work through the transition.  

 
ACTION TAKEN:  Commissioner Hart moved and Commissioner Vaughan 
seconded to approve the restated motion that the CTD will move forward 
with an emergency procurement to designate an emergency CTC for 
Franklin County effective no earlier than December 1, 2015. However, if a 
smooth transition cannot occur in the short timeframe, the designation will 
be effective no later than January 1, 2016.  The motion carried 
unanimously.  

 
Executive Director Report 
Mr. Holmes reviewed the draft statewide chart from the Annual Operating Report (AOR) 
provided in the agenda package to show a breakdown of total trips since the Medicaid 
change. The main numbers that were focused on were the CTD trips, AHCA trips, and 
APD trips. Mr. Holmes directed everyone to a different page to show the breakdown of 
the total numbers from last year to this year on a county level. The chart showed which 
counties had an increase and decrease in trips. Mr. Holmes, Commissioners, and 
CTC’s present discussed some of the issues and reason’s behind the increases and 
decreases in trips in their counties, as well as unspent TD funding.  Mr. Holmes ended 
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by stating that the allocated funds that were not used remains in the TD Trust Fund.  He 
would like to obtain authorization from the House and the Senate to use the funding 
next fiscal year.  
 
2015-2016 Annual Regulatory Plan 
Mr. Tom Barnhart, general counsel for the CTD, provided a status update of the rule 
changes included in the Commission’s 2015-16 Annual Regulatory Plan outlined at the 
June 2, 2015, business meeting in Tampa. Preparation had begun to delete or amend 
the four rules identified in the plan (41-2.005 delete; 41-2.0161 delete; 41-2.006 amend; 
and 41-2.007 amend).  Mr. Barnhart informed the Commission that the proposed 
changes would be presented in a future business meeting for approval. Vice-Chairman 
Willingham asked if action needed to be taken. Mr. Barnhart stated this was just for 
information at this time.  
 
Public Comment 
 

 Ross Silvers, Pinellas Suncoast Transit Authority (PSTA): Encouraged the 
Commission to notify CTCs in advance when they plan to solicit feedback from 
CTCs during a Commission meeting so they could better prepare.  
  

 Scott Clark, Sunshine Line (CTC in Hillsborough County): Expressed his concern 
with the AOR trip formula for bus passes (daily, weekly, monthly). He said the 
current formula does not capture the correct level of services being provided. 
 

 Becki Forsell, representing the TD Local Coordinating Board from Hillsborough 
County: expressed concerns regarding the trip counts in the AOR reports, as 
previously mentioned. She indicated that, as an advocate for transportation, it is 
difficult to request more funding from Legislators when trips appear to be 
decreasing due to the bus pass formula.  She requested that the Commission 
provide guidance to her Board so they would understand how to best advocate.  
She also expressed concern that all of the federal funding goes only to transit.  
The CTC in Hillsborough County is not the transit provider, so they do not get the 
federal funding.   
 

Commissioner/Advisor Comments 
Commissioner Hart asked Mr. Holmes if FPTA and CTD would hold joint conferences 
together in the future. Mr. Holmes advised that staff would be evaluating the pros and 
cons of future partnerships. 
 
Adjournment 
Vice-Chairman Willingham asked if there was a motion to adjourn the meeting. 
 

ACTION TAKEN:  Commissioner Temple moved and Commissioner Hart 
seconded the adjournment of the meeting. The motion carried 
unanimously.  
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Minutes compiled by Emily Enfinger. 
 
Note:  This meeting has been summarized to reduce paperwork in accordance 
with policies of State government.  If an accessible format or more information 
than is provided herein is needed, please contact the Commission for 
Transportation Disadvantaged at (850) 410-5700 or 1-800-983-2435 for assistance.  
A copying or printing fee may be charged to the requesting party.   



State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 
 
MEETING DATE:  December 18, 2015 
 
AGENDA ITEM: 
VI.  2015 Annual Performance Report  
 
 
BACKGROUND INFORMATION: 
Chapter 427 charges the Commission to submit an annual report to the Governor, the President 
of the Senate, and the Speaker of the House of Representatives by January 1 of each year.  This 
report consists of the individual county and statewide program achievements throughout the last 
reporting year (July – June).  Community Transportation Coordinators (CTCs) are required to 
submit their reports to the Commission by September 15 each year.   
 
Commission staff recently completed reviewing, confirming and analyzing the data submitted by 
the CTCs.  Due to the time required to complete requested corrections, there has been a delay in 
finalizing the actual report. However, the county and statewide summary pages have been 
finalized which includes the overall totals for each category as well as performance measures.  
 
 
ATTACHMENTS: 
2015 Annual Performance Report – County and Statewide Summary Pages 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
Recommend Commission approval of the annual report, once finalized, based on the summary 
pages provided. 
 
 

 
__________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
ACTION TAKEN AT MEETING: 
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State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 

 
MEETING DATE: December 18, 2015  
 
AGENDA ITEM: 
VII.  Community Transportation Coordinator Designation – Calhoun County 
 
BACKGROUND INFORMATION: 
Chapter 427, Florida Statutes, tasks the Designated Official Planning Agency (DOPA) with 
recommending to the Commission a single Community Transportation Coordinator (CTC) for a 
designated service area.  The Apalachee Regional Planning Council (ARPC) is the DOPA for 
Calhoun County.  Calhoun County Senior Citizens Association, Inc., (Calhoun Transit) is the CTC 
and is currently providing transportation services to the citizens of Calhoun County. 
 
The ARPC began its procurement process on October 2, 2015, by advertising for Request for 
Qualifications from Interested Parties.  Two proposers, Calhoun County Senior Citizens Association, 
Inc., (Calhoun Transit) and Good Wheels, Inc., responded and both were found to be qualified to 
serve as the CTC.   
 
A Request for Proposal (RFP) was issued on October 16, 2015 with Calhoun County Senior Citizens 
Association, Inc., (Calhoun Transit) being the only respondent meeting the deadline of November 3, 
2015.   
 
The Selection Committee met on November 9, 2015, to review the proposal submitted by Calhoun 
County Senior Citizens Association, Inc., (Calhoun Transit), to ensure compliance with the RFP.  The 
Selection Committee assured the ARPC that the Calhoun County Senior Citizens Association, Inc., 
(Calhoun Transit), proposal was rated fairly, impartially and comprehensively and was responsive to 
the questions asked in the RFP; met the requirements of Chapter 427, Florida Statutes, and Rule 41-
2, Florida Administrative Code; and has exhibited the skills and abilities to continue as the CTC. 
 
At its November 19, 2015, meeting, the ARPC Board of Directors approved the recommendation that 
Calhoun County Senior Citizens Association, Inc., (Calhoun Transit), continue as the designated 
CTC for Calhoun County.  This designation shall be effective July 1, 2016, through June 30, 2021. 

 
ATTACHMENTS: 

 Recommendation letter from DOPA 

 Resolution 2016-01  
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
Approve the Apalachee Regional Planning Council’s recommendation to designate Calhoun County 
Senior Citizens Association, Inc (Calhoun Transit) as the CTC for Calhoun County for the period of 
July 1, 2016, to June 30, 2021.  
 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
 

 









 

State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 

 
MEETING DATE: December 18, 2015 
 
AGENDA ITEM: 
VIII.  Proposed Rule Change and Statement of Estimated Regulatory Cost (SERC) Approval 
 
 
 
 
BACKGROUND INFORMATION: 
In accordance with the Governor’s Executive Order Number 11-211, the Commission, with the 
assistance of legal counsel, completed its biennial rule review, identified and reported four 
sections in Rule 41-2, F.A.C., to be amended and/or repealed.  Efforts have begun to initiate such 
changes. 
 
As previously discussed, Rules 41-2.005 and 41-2.0161, F.A.C., were identified to repeal 
because these are duplicative of statute.  
 
 
 
ATTACHMENTS: 
SERC Checklists for Rules 41-2.005 and 41-2.0161, F.A.C., and the respective rules.  
 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
Recommend Commission approval of the SERC checklists for Rules 41-2.005 and 41-2.0161, 
F.A.C., and approval to repeal such rules.  
 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
 

 

 

 

 

 



41-2.005 Member Department Responsibilities. 
(1) Each member department shall affirm its good faith compliance in carrying out the provisions of Section 427.0135, F.S. 
(2) No member department may be selected as a Community Transportation Coordinator. 

Rulemaking Authority 427.013(9) FS. Law Implemented 427.0135 FS. History–New 5-2-90, Amended 6-17-92, 6-15-93, 7-11-95, 3-10-98. 

 







41-2.0161 Program Monitoring of Performance. 
(1) The Commission shall develop and update annually performance goals to accomplish the intent of the legislation and rule. 
(2) The Commission will utilize approved performance goals and standards to monitor and evaluate program results including, 

but not limited to, coordination, costs of services, and accessibility. Such standards are referenced in Rule 41-2.006, F.A.C. 

Rulemaking Authority 427.013(9) FS. Law Implemented 427.013 FS. History–New 6-17-92, Amended 5-1-96. 

 







 

State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 

 
MEETING DATE: December 18, 2015 
 
AGENDA ITEM: 
IX.  Approval of 2016 Commission Business Meeting Dates 
 
 
 
 
BACKGROUND INFORMATION: 
Pursuant to Chapter 427.012(4), Florida Statutes, the Commission shall meet at least quarterly. 
 
 
 
 
 
ATTACHMENTS: 
2016 Meeting/Event Schedule 
 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
Recommend Commission approval of the proposed 2016 meeting dates.  
 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
 

 

 

 

 

 

 

 



 

 

Commission for the Transportation Disadvantaged  
2016 Meeting/Event Schedule 

 
Date Event Location 

January 21, 2016 
Public Transportation &Transportation 

Disadvantaged Legislative Awareness Day 
The Capitol 

Tallahassee, FL 

January 21  Business Meeting Florida Department of 
Transportation Auditorium  

605 Suwannee Street, 
Tallahassee, FL 

April 8 Business Meeting Indian River County 
Administration Complex 

1801 27th Street, Building A 
Vero Beach, FL 

September 9 Business Meeting TBD, FL 

*December 11-13 FPTA – CTD Joint Training Workshop Jacksonville, FL 

*December 11 Business Meeting Jacksonville, FL 

 
*Subject to change pending final decision on 2016 joint training workshop with FTPA. 



 

State of Florida 
Commission for the Transportation Disadvantaged 

Commission Business Meeting 

 
MEETING DATE: December 18, 2015 
 
AGENDA ITEM: 
X.  Federal Trade Commission (FTC) Staff Guidance on Active Supervision of State Regulatory 
Boards Controlled by Market Participants. 
 
 
 
BACKGROUND INFORMATION: 
A recent ruling from the U. S. Supreme resulted in requests for guidance from the FTC regarding 
antitrust compliance for state boards responsible for regulating occupations. 
 
 
 
 
 
 
ATTACHMENTS: 
FTC Staff Guidance Document 
 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
For information only. 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
 

 

 

 

 

 



The when and what of active supervision
Debbie Feinstein and Geoffrey Green, Bureau of Competition
Oct 14, 2015

TAGS:

Earlier this year, the U.S. Supreme Court ruled that the North Carolina State 
Board of Dental Examiners violated the federal antitrust laws by preventing non-
dentists from providing teeth whitening services in competition with the state’s 
licensed dentists. N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101 
(2015). The Board had argued that, because it is a state agency, it is exempt 
from liability under the federal antitrust laws. The FTC rejected that argument 
during our administrative trial, the Fourth Circuit rejected it on appeal, and finally 
the Supreme Court put the argument to rest, finding that the “state action 
defense” does not apply to the actions of a licensing board controlled by market 
participants unless its conduct is actively supervised by the state.

The Board is a state agency established under North Carolina law and charged 
with setting and enforcing licensing standards for dentists. This type of regulatory 
board is increasingly common as more states establish licensing requirements 
for an ever-expanding list of occupations, including, in some places, locksmiths, 
beekeepers, auctioneers, interior designers, fortune tellers, tour guides, and 
shampooers. These boards typically are made up of licensed professionals—that 
is, doctors commonly regulate doctors, beekeepers regulate beekeepers, and 
tour guides regulate tour guides. The problem—from an antitrust perspective—is 
that when a controlling number of decisionmakers on the regulatory board have 
a private incentive to limit competition from non-licensed providers, there needs 
to be an independent determination that the board’s actions are consistent with 
the state regulatory scheme in order to avoid antitrust liability.

government state action Bureau of Competition Competition

Page 1 of 2The when and what of active supervision | Federal Trade Commission
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In the wake of the Supreme Court’s decision, we received requests for advice 
from state officials and others as to what constitutes antitrust compliance for 
state boards responsible for regulating occupations. In response, we developed 
FTC Staff guidance that addresses two basic questions:

1. When does a state regulatory board require active supervision in order to 
invoke the state action defense?

2. What factors are relevant to determining whether the active supervision 
requirement is satisfied?

Of course, states can avoid unneeded and burdensome regulation of service 
providers and empower regulatory boards to restrict competition only when 
necessary to protect the health or safety of consumers. Or the state may create 
a board that serves only in an advisory capacity or is made up of persons who 
have no financial interest in the occupation that is being regulated. In addition, a 
state may forgo active supervision and choose to have its boards subject to 
federal antitrust standards. In that case, the state need not provide for active 
supervision.

Antitrust analysis – including the applicability of the state action defense – is fact-
specific and context-dependent. The new FTC staff guidance does not suggest 
that states should actively supervise regulatory boards, nor does it recommend a 
one-size-fits-all approach. Instead, we have identified certain overarching legal 
principles governing when and how a state may provide active supervision for a 
regulatory board, and we urge each state regulatory board to consult with the 
Office of the Attorney General for its state for customized advice on how best to 
comply with the antitrust laws.

Page 2 of 2The when and what of active supervision | Federal Trade Commission

10/30/2015https://www.ftc.gov/news-events/blogs/competition-matters/2015/10/when-what-active-supervision?utm_source=govdelivery



October 2015 1 

FTC Staff Guidance on Active Supervision of State 
Regulatory Boards Controlled by Market Participants∗ 

I.  Introduction 

States craft regulatory policy through a variety of actors, including state legislatures, 
courts, agencies, and regulatory boards. While most regulatory actions taken by state actors 
will not implicate antitrust concerns, some will. Notably, states have created a large number of 
regulatory boards with the authority to determine who may engage in an occupation (e.g., by 
issuing or withholding a license), and also to set the rules and regulations governing that 
occupation. Licensing, once limited to a few learned professions such as doctors and lawyers, is 
now required for over 800 occupations including (in some states) locksmiths, beekeepers, 
auctioneers, interior designers, fortune tellers, tour guides, and shampooers.1   

In general, a state may avoid all conflict with the federal antitrust laws by creating 
regulatory boards that serve only in an advisory capacity, or by staffing a regulatory board 
exclusively with persons who have no financial interest in the occupation that is being 
regulated. However, across the United States, “licensing boards are largely dominated by active 
members of their respective industries . . .”2 That is, doctors commonly regulate doctors, 
beekeepers commonly regulate beekeepers, and tour guides commonly regulate tour guides.  

Earlier this year, the U.S. Supreme Court upheld the Federal Trade Commission’s 
determination that the North Carolina State Board of Dental Examiners (“NC Board”) violated 
the federal antitrust laws by preventing non-dentists from providing teeth whitening services in 
competition with the state’s licensed dentists. N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 
1101 (2015). NC Board is a state agency established under North Carolina law and charged with 
administering and enforcing a licensing system for dentists. A majority of the members of this 
state agency are themselves practicing dentists, and thus they have a private incentive to limit 

∗ This document sets out the views of the Staff of the Bureau of Competition. The Federal Trade Commission is not 
bound by this Staff guidance and reserves the right to rescind it at a later date. In addition, FTC Staff reserves the 
right to reconsider the views expressed herein, and to modify, rescind, or revoke this Staff guidance if such action 
would be in the public interest. 
1 Aaron Edlin & Rebecca Haw, Cartels By Another Name: Should Licensed Occupations Face Antitrust Scrutiny, 162 
U. PA. L. REV. 1093, 1096 (2014). 
2 Id. at 1095. 
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competition from non-dentist providers of teeth whitening services. NC Board argued that, 
because it is a state agency, it is exempt from liability under the federal antitrust laws. That is, 
the NC Board sought to invoke what is commonly referred to as the “state action exemption” or 
the “state action defense.” The Supreme Court rejected this contention and affirmed the FTC’s 
finding of antitrust liability.  

In this decision, the Supreme Court clarified the applicability of the antitrust state action 
defense to state regulatory boards controlled by market participants: 

“The Court holds today that a state board on which a controlling number of 
decisionmakers are active market participants in the occupation the board 
regulates must satisfy Midcal’s [Cal. Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980)] active supervision requirement in order to 
invoke state-action antitrust immunity.” N.C. Dental, 135 S. Ct. at 1114. 

In the wake of this Supreme Court decision, state officials have requested advice from the 
Federal Trade Commission regarding antitrust compliance for state boards responsible for 
regulating occupations. This outline provides FTC Staff guidance on two questions. First, when 
does a state regulatory board require active supervision in order to invoke the state action 
defense? Second, what factors are relevant to determining whether the active supervision 
requirement is satisfied? 

Our answers to these questions come with the following caveats. 

 Vigorous competition among sellers in an open marketplace generally provides 
consumers with important benefits, including lower prices, higher quality services, 
greater access to services, and increased innovation. For this reason, a state legislature 
should empower a regulatory board to restrict competition only when necessary to 
protect against a credible risk of harm, such as health and safety risks to consumers. The 
Federal Trade Commission and its staff have frequently advocated that states avoid 
unneeded and burdensome regulation of service providers.3  
 
 Federal antitrust law does not require that a state legislature provide for active 
supervision of any state regulatory board. A state legislature may, and generally should, 
prefer that a regulatory board be subject to the requirements of the federal antitrust 

                                                      

3 See, e.g., Fed. Trade Comm’n Staff Policy Paper, Policy Perspectives: Competition and the Regulation of Advanced 
Practice Registered Nurses (Mar. 2014), https://www.ftc.gov/system/files/documents/reports/policy-perspectives-
competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf; Fed. Trade Comm’n & U.S. Dept. of 
Justice, Comment before the South Carolina Supreme Court Concerning Proposed Guidelines for Residential and 
Commercial Real Estate Closings (Apr. 2008), https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-
submit-letter-supreme-court-south-carolina-proposed. 

https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/system/files/documents/reports/policy-perspectives-competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf
https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-submit-letter-supreme-court-south-carolina-proposed
https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-submit-letter-supreme-court-south-carolina-proposed
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laws. If the state legislature determines that a regulatory board should be subject to 
antitrust oversight, then the state legislature need not provide for active supervision. 
 
 Antitrust analysis – including the applicability of the state action defense – is 
fact-specific and context-dependent. The purpose of this document is to identify certain 
overarching legal principles governing when and how a state may provide active 
supervision for a regulatory board. We are not suggesting a mandatory or one-size-fits-
all approach to active supervision. Instead, we urge each state regulatory board to 
consult with the Office of the Attorney General for its state for customized advice on 
how best to comply with the antitrust laws. 
 
 This FTC Staff guidance addresses only the active supervision prong of the state 
action defense. In order successfully to invoke the state action defense, a state 
regulatory board controlled by market participants must also satisfy the clear 
articulation prong, as described briefly in Section II. below. 
 
 This document contains guidance developed by the staff of the Federal Trade 
Commission. Deviation from this guidance does not necessarily mean that the state 
action defense is inapplicable, or that a violation of the antitrust laws has occurred. 
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II. Overview of the Antitrust State Action Defense 
 

“Federal antitrust law is a central safeguard for the Nation’s free market structures  . . . . 
The antitrust laws declare a considered and decisive prohibition by the Federal Government of 
cartels, price fixing, and other combinations or practices that undermine the free market.” N.C. 
Dental, 135 S. Ct. at 1109.   

Under principles of federalism, “the States possess a significant measure of 
sovereignty.” N.C. Dental, 135 S. Ct. at 1110 (quoting Community Communications Co. v. 
Boulder, 455 U.S. 40, 53 (1982)). In enacting the antitrust laws, Congress did not intend to 
prevent the States from limiting competition in order to promote other goals that are valued by 
their citizens. Thus, the Supreme Court has concluded that the federal antitrust laws do not 
reach anticompetitive conduct engaged in by a State that is acting in its sovereign capacity. 
Parker v. Brown, 317 U.S. 341, 351-52 (1943). For example, a state legislature may “impose 
restrictions on occupations, confer exclusive or shared rights to dominate a market, or 
otherwise limit competition to achieve public objectives.” N.C. Dental, 135 S. Ct. at 1109. 

Are the actions of a state regulatory board, like the actions of a state legislature, exempt 
from the application of the federal antitrust laws? In North Carolina State Board of Dental 
Examiners, the Supreme Court reaffirmed that a state regulatory board is not the sovereign. 
Accordingly, a state regulatory board is not necessarily exempt from federal antitrust liability. 

More specifically, the Court determined that “a state board on which a controlling 
number of decisionmakers are active market participants in the occupation the board 
regulates” may invoke the state action defense only when two requirements are satisfied: first, 
the challenged restraint must be clearly articulated and affirmatively expressed as state policy; 
and second, the policy must be actively supervised by a state official (or state agency) that is 
not a participant in the market that is being regulated. N.C. Dental, 135 S. Ct. at 1114. 

 The Supreme Court addressed the clear articulation requirement most recently 
in FTC v. Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003 (2013). The clear articulation 
requirement is satisfied “where the displacement of competition [is] the inherent, 
logical, or ordinary result of the exercise of authority delegated by the state legislature. 
In that scenario, the State must have foreseen and implicitly endorsed the 
anticompetitive effects as consistent with its policy goals.” Id. at 1013. 

 The State’s clear articulation of the intent to displace competition is not alone 
sufficient to trigger the state action exemption. The state legislature’s clearly-articulated 
delegation of authority to a state regulatory board to displace competition may be 
“defined at so high a level of generality as to leave open critical questions about how 
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and to what extent the market should be regulated.” There is then a danger that this 
delegated discretion will be used by active market participants to pursue private 
interests in restraining trade, in lieu of implementing the State’s policy goals. N.C. 
Dental, 135 S. Ct. at 1112. 

 The active supervision requirement “seeks to avoid this harm by requiring the 
State to review and approve interstitial policies made by the entity claiming [antitrust] 
immunity.” Id. 

Where the state action defense does not apply, the actions of a state regulatory board 
controlled by active market participants may be subject to antitrust scrutiny. Antitrust issues 
may arise where an unsupervised board takes actions that restrict market entry or restrain 
rivalry. The following are some scenarios that have raised antitrust concerns: 

 A regulatory board controlled by dentists excludes non-dentists from competing 
with dentists in the provision of teeth whitening services. Cf. N.C. Dental, 135 S. Ct. 
1101. 

 A regulatory board controlled by accountants determines that only a small and 
fixed number of new licenses to practice the profession shall be issued by the state each 
year. Cf. Hoover v. Ronwin, 466 U.S. 558 (1984). 

 A regulatory board controlled by attorneys adopts a regulation (or a code of 
ethics) that prohibits attorney advertising, or that deters attorneys from engaging in 
price competition. Cf. Bates v. State Bar of Ariz., 433 U.S. 350 (1977); Goldfarb v. Va. 
State Bar, 421 U.S. 773 (1975). 
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III. Scope of FTC Staff Guidance 
 

A. This Staff guidance addresses the applicability of the state action defense under the 
federal antitrust laws. Concluding that the state action defense is inapplicable does not 
mean that the conduct of the regulatory board necessarily violates the federal antitrust 
laws. A regulatory board may assert defenses ordinarily available to an antitrust 
defendant.   

1. Reasonable restraints on competition do not violate the antitrust laws, even 
where the economic interests of a competitor have been injured. 

Example 1: A regulatory board may prohibit members of the occupation from engaging 
in fraudulent business practices without raising antitrust concerns. A regulatory board 
also may prohibit members of the occupation from engaging in untruthful or deceptive 
advertising. Cf. Cal. Dental Ass’n v. FTC, 526 U.S. 756 (1999). 

Example 2: Suppose a market with several hundred licensed electricians. If a regulatory 
board suspends the license of one electrician for substandard work, such action likely 
does not unreasonably harm competition. Cf. Oksanen v. Page Mem’l Hosp., 945 F.2d 
696 (4th Cir. 1991) (en banc).  

2. The ministerial (non-discretionary) acts of a regulatory board engaged in good 
faith implementation of an anticompetitive statutory regime do not give rise to 
antitrust liability. See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 344 n. 6 (1987). 

Example 3: A state statute requires that an applicant for a chauffeur’s license submit to 
the regulatory board, among other things, a copy of the applicant’s diploma and a 
certified check for $500. An applicant fails to submit the required materials. If for this 
reason the regulatory board declines to issue a chauffeur’s license to the applicant, such 
action would not be considered an unreasonable restraint. In the circumstances 
described, the denial of a license is a ministerial or non-discretionary act of the 
regulatory board. 

3. In general, the initiation and prosecution of a lawsuit by a regulatory board does 
not give rise to antitrust liability unless it falls within the “sham exception.” 
Professional Real Estate Investors v. Columbia Pictures Industries, 508 U.S. 49 
(1993); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972). 

Example 4: A state statute authorizes the state’s dental board to maintain an action in 
state court to enjoin an unlicensed person from practicing dentistry. The members of 
the dental board have a basis to believe that a particular individual is practicing 
dentistry but does not hold a valid license. If the dental board files a lawsuit against that 
individual, such action would not constitute a violation of the federal antitrust laws.     
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B. Below, FTC Staff describes when active supervision of a state regulatory board is 
required in order successfully to invoke the state action defense, and what factors are 
relevant to determining whether the active supervision requirement has been satisfied. 
 
1. When is active state supervision of a state regulatory board required in order to 

invoke the state action defense?   

General Standard: “[A] state board on which a controlling number of decisionmakers 
are active market participants in the occupation the board regulates must satisfy 
Midcal’s active supervision requirement in order to invoke state-action antitrust 
immunity.” N.C. Dental, 135 S. Ct. at 1114. 

Active Market Participants: A member of a state regulatory board will be considered to 
be an active market participant in the occupation the board regulates if such person (i) 
is licensed by the board or (ii) provides any service that is subject to the regulatory 
authority of the board. 

 If a board member participates in any professional or occupational sub-
specialty that is regulated by the board, then that board member is an active 
market participant for purposes of evaluating the active supervision 
requirement. 

 It is no defense to antitrust scrutiny, therefore, that the board members 
themselves are not directly or personally affected by the challenged restraint. 
For example, even if the members of the NC Dental Board were orthodontists 
who do not perform teeth whitening services (as a matter of law or fact or 
tradition), their control of the dental board would nevertheless trigger the 
requirement for active state supervision. This is because these orthodontists are 
licensed by, and their services regulated by, the NC Dental Board. 

 A person who temporarily suspends her active participation in an 
occupation for the purpose of serving on a state board that regulates her former 
(and intended future) occupation will be considered to be an active market 
participant. 

Method of Selection: The method by which a person is selected to serve on a state 
regulatory board is not determinative of whether that person is an active market 
participant in the occupation that the board regulates. For example, a licensed dentist is 
deemed to be an active market participant regardless of whether the dentist (i) is 
appointed to the state dental board by the governor or (ii) is elected to the state dental 
board by the state’s licensed dentists. 
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A Controlling Number, Not Necessarily a Majority, of Actual Decisionmakers: 

 Active market participants need not constitute a numerical majority of 
the members of a state regulatory board in order to trigger the requirement of 
active supervision. A decision that is controlled, either as a matter of law, 
procedure, or fact, by active participants in the regulated market (e.g., through 
veto power, tradition, or practice) must be actively supervised to be eligible for 
the state action defense. 

 Whether a particular restraint has been imposed by a “controlling 
number of decisionmakers [who] are active market participants” is a fact-bound 
inquiry that must be made on a case-by-case basis. FTC Staff will evaluate a 
number of factors, including: 

 The structure of the regulatory board (including the number of 
board members who are/are not active market participants) and the 
rules governing the exercise of the board’s authority. 

 Whether the board members who are active market participants 
have veto power over the board’s regulatory decisions. 

Example 5: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of 
five board members. Thus, no regulation may become effective without the assent of at 
least one electrician member of the board. In this scenario, the active market 
participants effectively have veto power over the board’s regulatory authority. The 
active supervision requirement is therefore applicable. 

 The level of participation, engagement, and authority of the non-
market participant members in the business of the board – generally and 
with regard to the particular restraint at issue. 

 Whether the participation, engagement, and authority of the non-
market participant board members in the business of the board differs 
from that of board members who are active market participants – 
generally and with regard to the particular restraint at issue. 

 Whether the active market participants have in fact exercised, 
controlled, or usurped the decisionmaking power of the board.   

Example 6: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of a 
majority of board members. When voting on proposed regulations, the non-electrician 
members routinely defer to the preferences of the electrician members. Minutes of 
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board meetings show that the non-electrician members generally are not informed or 
knowledgeable concerning board business – and that they were not well informed 
concerning the particular restraint at issue. In this scenario, FTC Staff may determine 
that the active market participants have exercised the decisionmaking power of the 
board, and that the active supervision requirement is applicable. 

Example 7: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Documents show that the electrician members frequently 
meet and discuss board business separately from the non-electrician members. On one 
such occasion, the electrician members arranged for the issuance by the board of 
written orders to six construction contractors, directing such individuals to cease and 
desist from providing certain services. The non-electrician members of the board were 
not aware of the issuance of these orders and did not approve the issuance of these 
orders. In this scenario, FTC Staff may determine that the active market participants 
have exercised the decisionmaking power of the board, and that the active supervision 
requirement is applicable. 

 

2. What constitutes active supervision?   

FTC Staff will be guided by the following principles: 

 “[T]he purpose of the active supervision inquiry . . . is to determine whether the 
State has exercised sufficient independent judgment and control” such that the details 
of the regulatory scheme “have been established as a product of deliberate state 
intervention” and not simply by agreement among the members of the state board. 
“Much as in causation inquiries, the analysis asks whether the State has played a 
substantial role in determining the specifics of the economic policy.” The State is not 
obliged to “[meet] some normative standard, such as efficiency, in its regulatory 
practices.” Ticor, 504 U.S. at 634-35. “The question is not how well state regulation 
works but whether the anticompetitive scheme is the State’s own.” Id. at 635. 

 It is necessary “to ensure the States accept political accountability for 
anticompetitive conduct they permit and control.” N.C. Dental, 135 S. Ct. at 1111.  See 
also Ticor, 504 U.S. at 636. 

 “The Court has identified only a few constant requirements of active supervision: 
The supervisor must review the substance of the anticompetitive decision, not merely 
the procedures followed to produce it; the supervisor must have the power to veto or 
modify particular decisions to ensure they accord with state policy; and the ‘mere 
potential for state supervision is not an adequate substitute for a decision by the State.’ 
Further, the state supervisor may not itself be an active market participant.” N.C. 
Dental, 135 S. Ct. at 1116–17 (citations omitted). 
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 The active supervision must precede implementation of the allegedly 
anticompetitive restraint.   

 “[T]he inquiry regarding active supervision is flexible and context-dependent.”  
“[T]he adequacy of supervision . . . will depend on all the circumstances of a case.” N.C. 
Dental, 135 S. Ct. at 1116–17. Accordingly, FTC Staff will evaluate each case in light of its 
own facts, and will apply the applicable case law and the principles embodied in this 
guidance reasonably and flexibly. 

 

3. What factors are relevant to determining whether the active supervision 
requirement has been satisfied?   

FTC Staff will consider the presence or absence of the following factors in determining whether 
the active supervision prong of the state action defense is satisfied.   

 The supervisor has obtained the information necessary for a proper evaluation 
of the action recommended by the regulatory board. As applicable, the supervisor has 
ascertained relevant facts, collected data, conducted public hearings, invited and 
received public comments, investigated market conditions, conducted studies, and 
reviewed documentary evidence. 

 The information-gathering obligations of the supervisor depend in part 
upon the scope of inquiry previously conducted by the regulatory board. For 
example, if the regulatory board has conducted a suitable public hearing and 
collected the relevant information and data, then it may be unnecessary for the 
supervisor to repeat these tasks. Instead, the supervisor may utilize the materials 
assembled by the regulatory board.   

 The supervisor has evaluated the substantive merits of the recommended action 
and assessed whether the recommended action comports with the standards 
established by the state legislature. 

 The supervisor has issued a written decision approving, modifying, or 
disapproving the recommended action, and explaining the reasons and rationale for 
such decision. 

 A written decision serves an evidentiary function, demonstrating that the 
supervisor has undertaken the required meaningful review of the merits of the 
state board’s action. 

 A written decision is also a means by which the State accepts political 
accountability for the restraint being authorized. 
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Scenario 1: Example of satisfactory active supervision of a state board regulation designating 
teeth whitening as a service that may be provided only by a licensed dentist, where state 
policy is to protect the health and welfare of citizens and to promote competition. 

 The state legislature designated an executive agency to review regulations 
recommended by the state regulatory board. Recommended regulations become 
effective only following the approval of the agency.     

 The agency provided notice of (i) the recommended regulation and (ii) an 
opportunity to be heard, to dentists, to non-dentist providers of teeth whitening, to the 
public (in a newspaper of general circulation in the affected areas), and to other 
interested and affected persons, including persons that have previously identified 
themselves to the agency as interested in, or affected by, dentist scope of practice 
issues. 

 The agency took the steps necessary for a proper evaluation of the 
recommended regulation. The agency: 

 Obtained the recommendation of the state regulatory board and 
supporting materials, including the identity of any interested parties and the full 
evidentiary record compiled by the regulatory board. 

 Solicited and accepted written submissions from sources other than the 
regulatory board. 

 Obtained published studies addressing (i) the health and safety risks 
relating to teeth whitening and (ii) the training, skill, knowledge, and equipment 
reasonably required in order to safely and responsibly provide teeth whitening 
services (if not contained in submission from the regulatory board). 

 Obtained information concerning the historic and current cost, price, and 
availability of teeth whitening services from dentists and non-dentists (if not 
contained in submission from the regulatory board). Such information was 
verified (or audited) by the Agency as appropriate. 

 Held public hearing(s) that included testimony from interested persons 
(including dentists and non-dentists). The public hearing provided the agency 
with an opportunity (i) to hear from and to question providers, affected 
customers, and experts and (ii) to supplement the evidentiary record compiled 
by the state board. (As noted above, if the state regulatory board has previously 
conducted a suitable public hearing, then it may be unnecessary for the 
supervising agency to repeat this procedure.) 

 The agency assessed all of the information to determine whether the 
recommended regulation comports with the State’s goal to protect the health and 
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welfare of citizens and to promote competition. 

 The agency issued a written decision accepting, rejecting, or modifying the scope 
of practice regulation recommended by the state regulatory board, and explaining the 
rationale for the agency’s action. 

 

Scenario 2: Example of satisfactory active supervision of a state regulatory board 
administering a disciplinary process. 

A common function of state regulatory boards is to administer a disciplinary process for 
members of a regulated occupation. For example, the state regulatory board may adjudicate 
whether a licensee has violated standards of ethics, competency, conduct, or performance 
established by the state legislature. 

Suppose that, acting in its adjudicatory capacity, a regulatory board controlled by active 
market participants determines that a licensee has violated a lawful and valid standard of 
ethics, competency, conduct, or performance, and for this reason, the regulatory board 
proposes that the licensee’s license to practice in the state be revoked or suspended. In order 
to invoke the state action defense, the regulatory board would need to show both clear 
articulation and active supervision. 

 In this context, active supervision may be provided by the administrator who 
oversees the regulatory board (e.g., the secretary of health), the state attorney general, 
or another state official who is not an active market participant. The active supervision 
requirement of the state action defense will be satisfied if the supervisor: (i) reviews the 
evidentiary record created by the regulatory board; (ii) supplements this evidentiary 
record if and as appropriate; (iii) undertakes a de novo review of the substantive merits 
of the proposed disciplinary action, assessing whether the proposed disciplinary action 
comports with the policies and standards established by the state legislature; and (iv) 
issues a written decision that approves, modifies, or disapproves the disciplinary action 
proposed by the regulatory board. 

Note that a disciplinary action taken by a regulatory board affecting a single licensee will 
typically have only a de minimis effect on competition. A pattern or program of disciplinary 
actions by a regulatory board affecting multiple licensees may have a substantial effect on 
competition.    

  



October 2015 

 

13 

The following do not constitute active supervision of a state regulatory board that is 
controlled by active market participants: 

 The entity responsible for supervising the regulatory board is itself controlled by 
active market participants in the occupation that the board regulates. See N.C. Dental, 
135 S. Ct. at 1113-14.   

 A state official monitors the actions of the regulatory board and participates in 
deliberations, but lacks the authority to disapprove anticompetitive acts that fail to 
accord with state policy. See Patrick v. Burget, 486 U.S. 94, 101 (1988). 

 A state official (e.g., the secretary of health) serves ex officio as a member of the 
regulatory board with full voting rights. However, this state official is one of several 
members of the regulatory board and lacks the authority to disapprove anticompetitive 
acts that fail to accord with state policy.   

 The state attorney general or another state official provides advice to the 
regulatory board on an ongoing basis.   

 An independent state agency is staffed, funded, and empowered by law to 
evaluate, and then to veto or modify, particular recommendations of the regulatory 
board. However, in practice such recommendations are subject to only cursory review 
by the independent state agency. The independent state agency perfunctorily approves 
the recommendations of the regulatory board. See Ticor, 504 U.S. at 638.   

 An independent state agency reviews the actions of the regulatory board and 
approves all actions that comply with the procedural requirements of the state 
administrative procedure act, without undertaking a substantive review of the actions of 
the regulatory board. See Patrick, 486 U.S. at 104-05. 
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XI.  Franklin County Update 
 
 
 
BACKGROUND INFORMATION: 
At its October 26, 2015, business meeting, the Commission voted to move forward with an 
emergency procurement to designate an emergency Community Transportation Coordinator 
(CTC) for Franklin County effective no earlier than December 1, 2015, or no later than January 1, 
2016. 
 
The emergency procurement has been completed and Gulf County Association for Retarded 
Citizens, Inc., Gulf County Transportation, has been designated the emergency CTC for Franklin 
County effective December 1, 2015. 
 
An update on the transition will be provided. 
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This year’s Legislative Session begins on January 12, 2016 and is scheduled to end March 11, 
2016. 
 
 
ATTACHMENTS: 
None 
 
 
 
 
 
 
EXECUTIVE DIRECTOR RECOMMENDATION/MOTION: 
For information only. 
 

 
________________________________ 
Steve Holmes 
Executive Director 
Date:  December 18, 2015 
 
 
ACTION TAKEN AT MEETING: 
 

 

 

 

 

 


	Agenda Pckg December 18
	Staff Analysis -  Approval of Minutes 
	October 26 2015 Minutes
	Staff Analysis - Annual Performance Report
	VII 01 Staff Analysis - CTC Designation  – Calhoun County
	VII 01a ARPC Letter - CTC Designation - Calhoun
	VII 01b ARPC Resolution - CTC Designation - Calhoun
	Staff Analysis -  Approval of SERC Checklists and Rule change 
	41-2.005
	Rule 41-2.005 signed
	41-2.0161
	Rule 41-2.0161 signed
	Staff Analysis -  Approval of 2016 Mtg Dates 
	2016 Meeting Schedule UPDATED
	Staff Analysis -  FTC Guidance 
	FTC Staff Guidance Active Supervision Informational Item from Tom
	I.  Introduction
	II.  Overview of the Antitrust State Action Defense
	III. Scope of FTC Staff Guidance
	1. Reasonable restraints on competition do not violate the antitrust laws, even where the economic interests of a competitor have been injured.
	2. The ministerial (non-discretionary) acts of a regulatory board engaged in good faith implementation of an anticompetitive statutory regime do not give rise to antitrust liability. See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 344 n. 6 (1987).
	3. In general, the initiation and prosecution of a lawsuit by a regulatory board does not give rise to antitrust liability unless it falls within the “sham exception.” Professional Real Estate Investors v. Columbia Pictures Industries, 508 U.S. 49 (19...


	Staff Analysis -  Franklin Update 
	Staff Analysis -  Governor's Budget Update 

